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Terms of Reference

In November 1969, the Committee was given a reference to consider the law relating to the settlement

of disputes by commercial arbitration with a view to preparing a revised Arbitration Act.1

Background of Reference

At the Law Society of Western Australia’s Summer School in 1969, Mr HE Zelling QC drew attention to

aspects of the existing arbitration system that he regarded as unsatisfactory. From the discussion that

followed, it was apparent that many members of the legal and business communities shared Mr Zelling’s

views.  The matter was subsequently referred to the Committee for consideration.
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• A provision should be enacted that any agreement that parties in arbitration should bear their own

costs of arbitration proceedings is void unless the parties have agreed after the dispute has arisen, to

bear their own costs.

• The new Arbitration Act should bind the Crown.

Finally, the Commission recommended that the Supreme Court be given a number of express powers,6

including the power to:

• Order security for costs and discovery of documents.
• Remove a dilatory arbitrator and appoint a fresh arbitrator.

• Authorise an application for an amendment to an award to provide for costs.

• Resolve disputes about an arbitrator’s fees.

• Set aside an award for jurisdictional error and misconduct, including mistakes both of jurisdiction and

within jurisdiction.

Legislative or Other Action Undertaken

After a minor amendment to the Commission’s draft Bill, the recommendations were passed into law by the

Commercial Arbitration Act 1985 (WA).7

6 Ibid 32–38.
7 Western Australia, Parliamentary Debates, Legislative Assembly, 6 November 1985, 3831–3838 (Mr Parker, Minister for Mines and

Energy).
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