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To:  THEHON. N. McNEILL M.L.C.
MINISTER FOR JUSTICE

TERMS OF REFERENCE

1 The Commission was asked to inquire into the law and practice relating to bonds

between landlord and tenant.

THE WORKING PAPER

2. The Commission issued a working paper on this project on 28 June 1974, copies of
which were sent to those persons listed on page 2 of the paper and to members of the public
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6. Loss or partial loss of the bond money depends on the terms of the tenancy agreement.
In most cases the amount of the bond is credited against the actual damage suffered by the
landlord as a result of the tenant's default. The forfeiture of the bond money may be total or
partial depending on the extent of the damage suffered (see N.L.S. Pty. Ltd. v. Hughes (1966)
120 C.L.R. 583).

In some cases the amount of the tenancy bond may be a genuine pre-estimate of damage

forfeitable in full upon default (Rayner v. Lyster
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whether the premises were left in a clean condition and in good repair;

whether the lawns and gardens were properly tended and the grounds left free
from rubbish;

whether any lack of repair existed before the commencement of the tenancy or

whether it was caused by the tenant;

whether any lack of repair exceeded fair wear and tear, and whether the tenant

was liable for damages caused by fair wear and tear;

whether the rent was in arrears and whether the tenant was liable for rent in

lieu of notice terminating the tenancy;

whether the amount charged to the tenant for telephone rent, or calls or for
excess water, gas or eectricity consumed was reasonable, particularly in cases

where there was no separate meter to the leased premises;

whether any chattels which cannot be located at the end of the term were

included in the tenancy.

THE LAW IN OTHER JURISDICTIONS

In Australia

9. There is at resent very little statutory control over tenancy bonds in any Australian

jurisdiction (see paragraphs 13 and 14 of the working paper).

All states and territories, with the exception of Queensland and Western Australia have rent

control legislation (see paragraph 12 of the working paper). The scope of these statutes is

confined to certain classes of residential premises. Each statute prohibits the payment of any

bonus, premium or other sum of money (other than rent) to the landlord, with the exception

that in some cases such payments may be made with the consent of a rent fixing authority. It
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is not clear whether these statutes have the effect of prohibiting the payment of bond money
for premises to which the legidation applies.

10. Disputes over tenarcy bonds requiring litigation follow the usual civil procedure of
the jurisdiction. The recent trend has been to devise ssmplified and less costly procedures for

small claims, such as tenancy bond disputes.

In the Australian Capital Territory, the Small Claims Ordinance 1974 allows litigants in the
Court of Petty Sessionsto bring their proceedings under the Ordinance for claims (apparently
including tenancy bond disputes) up to $1,000. The proceedings are simple and informal, the

usual rules of evidence do not apply and costs are substantially reduced.

In Queensland, legidation establishing small claims tribunals has been passed to enable
disputes between traders in goods and services and consumers, where the amount involved
does not exceed $450, to be dealt with informally and cheaply (see Queensland Small Claims
Tribunals Act 1973). The Act was amended in 1974 to give specific recognition to a tenant's
clam for repayment of his bond money being a"small claim" as defined by the Act.

Similar legidation to the original Queensland Act exists in Victoria (see the Victorian Small
Claims Tribunals Act 1973) and in New South Wales (see the Consumer Claims Tribunals
Act 1974), but in each case the Tribunals have no specific power to deal with tenancy bond
disputes.

Elsewhere
11. The Commission has studied the position in New Zealand, England, South Africa,
Eire, most provinces of Canada and some states of the United States of America. The results

of that study have been set out in detail in Appendix IV of the working paper.

THE MAJOR RECOMMENDATIONS OF THE COMMISSION

12. In paragraph 19 of the working paper the Commission outlined the major criticisms

that have been made of the current law and practice with respect to tenancy bonds. In most
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cases the main difficulty arises because the tenant isin the position of a party trying to recover

money which is held by the other party to the dispute.

The Commission considers that these problems could be overcome if an effective,

inexpensive and speedy means of dealing with bond money disputes were available.

13. In paragraph 30 of the working paper the Commission considered the establishment of
a Small Claims Tribunal the jurisdiction of which should include disputes between landlords
and tenants over tenancy bonds. It was suggested that such a tribunal may be able to deal with
disputes faster, with less regard to legal technicalities and at less cost to the parties. In so
doing it may encourage landlords and tenants with valid claims to seek relief through it, thus

providing a means of solving many tenancy bond disputes.

14.  Since the issue of the Commission's working paper, the Small Claims Tribunals Act
1974 has been enacted in Western Australia. This legidation provides for Small Claims
Tribunals to deal with claims by consumers arising out of disputes with suppliers of goods
and services where the claim is for less than $500 or such other sum as may be prescribed. It
was also designed to permit a claim by a tenant for repayment of tenancy bond money to be
dealt with by the Tribunals.

The object of the legidation is to provide a cheap and speedy method of settling small claims
of consumers and tenants by the use of informal proceedings. The legislation provides for
such claims to be heard by a referee with legal qualifications. The proceedings are not
governed by the normal rules of evidence. Negotiation and compromise may be involved in
the proceedings and the referee may act as a conciliator as well as an arbitrator. Both parties
to the clam are required to present their case personally, and only in exceptional
circumstances would an agent with legal qualifications be allowed to represent a party
(s.32(3)). The referee may, if he considers the claim involves complex points of law which
would warrant the claim being determined by another court, decline to deal with it (s.17(3)).
A decision by a Small Claims Tribunal is final and binding on the parties, and no appea lies
(s.18). Costs are not alowable (s.35).

15. A tenancy bond claim isa"small clam™" within the meaning of that definition in s.4(1)
of the Act. Section 16 of the Act specifically vests the Small Claims Tribunals with
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paragraph 18 above, the Commission does not think it appropriate to express a final view on
these questions at this stage. The Commission does however, in paragraphs 20 to 29 below,

consider the comments received.

(@ Prohibition of tenancy bonds

20. In paragraph 42(A) of the working paper the question was asked whether the use of
tenancy bonds should be prohibited by legidation. It was noted that prospective tenants
already face a considerable financia burden at the commencement of a tenancy, sich as
advance rent, lease preparation costs, stamp duty, State Electricity Commission deposit,
telephone connection fee/rent and letting fees. It was further suggested that bonds in most
cases served little purpose because of the tenants' practice of not paying rent towards the end

of the tenancy.

All the commentators on the working paper were against the proposition. It was generally
agreed that tenancy bonds were a proper method of protecting landlords against loss or

damage due to the tenant's default.

The Commission is in agreement with the commentators and does not favour the prohibition

of bonds.

(b) The amount of the bond

21.  In paragraph 42(B)(i) of the working paper the question was asked whether there
should be a statutory maximum or minimum on the amount of a bond. Particular
consideration was given to the imposition of a maximum which would prevent landlords

insisting upon tenancy bonds of a large amount.

The commentators were equally divided on the merits of the proposal. The majority of those
in favour of a statutory maximum agreed that it should be the equivalent of two to four weeks
rent. Those against statutory limits argued that the amount of the bond was a matter for

mutual agreement between landlord and tenant.
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The Commission believes that the only justification for interference with the parties' freedom
to contract is where one party to an agreement takes an unfair advantage of his position. At
present the Commission has been unable to find any evidence of the landlords making unfair

demands on tenants as to the size of the tenancy bonds.

In view of the current practice in Western Australia as to the size of tenancy bonds (see
Appendix | of the working paper, page 26), the Commission is presently of the view that no
statutory limit should be set for the amount of a tenancy bond.

(©) Bond holder - capacity of bond holder

22. In paragraph 42(B)(ii) of the working paper the question was asked who should hold
the tenancy bond money and in what capacity should it be held. In paragraph 22 of the

working paper a number of alternatives were suggested. These were -

@ the landlord or his agent to hold the money on account of the landlord;

(b) the landlord or his agent to hold the money as trustee for the tenant, in a

Separate trust account;

(©) the agent to hold the money as a stakeholder;

(d) the landlord or his agent to pay the money over to an independent holder, being

a'"rentalsman”;

(e the landlord or his agent to pay the money over to a government department or

statutory authority, as an independent holder.

There were widely differing views amongst the commentators as to who should hold the bond
money. The mgjority of rea estate agerts who commented believed the money should be held
by the landlord or his agent, on account of the landlord. The Institute of Legal Executives, the
Law Society of W.A., and the Citizens Advice Bureau were amongst those who maintained
the landlord or his agent should hold the bond money as trustee for the tenant, in a separate
trust account. The proposal that a government department or authority should hold the money
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holds the bond money as trustee for the tenant it might be argued that, as a matter of strict
law, he should place the money in an appropriate interest earning investment. If, however, the
landlord holds as a debtor, no interest is payable to the tenant, unless the agreement
specifically provides. The Commission understands that in the maority of tenancy

arrangements in Western Australia, no interest payments are made by the landlord.

26. In paragraph 42(B)(iii) of the working paper, questions were raised as to whether
statutory provision should be made for the payment of interest on the bond money. Such a
requirement could be enforced upon the landlord irrespective of whether he holds bond
money as atrustee or as a debtor.

While many commentators were in favour of interest being paid to tenants, the Commission
considers that, having regard to the relatively small amounts of bond noney involved (which
frequently would not exceed $100), the short terms of many tenancies, and the administrative
costs, the imposition of a statutory obligation on the landlord to pay interest on the bond
money to the tenant is not warranted. The Commission is of the view that this should be l€eft to

the agreement of the parties.

(e Application of bond money

27. In paragraph 42(B)(iv) of the working paper, the question was asked as to what
matters, if any, should the application of bond money be restricted.

The majority of commentators were in favour of the bond money being applied in the three
categories outlined in paragraph 24(b) of the working paper. These were -

@ wilful or negligent damage to the premises, including lack of cleanliness,
caused by the tenant or such persons as the tenant is responsible for, with the
exception of fair wear and tear;

(b) arrears of rent;

(© outstanding charges for electricity, gas, rates, taxes and excess water for which

the tenant is liable.
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28.  Statutory regulation of the matters to which the bond money can be applied appears to
the Commission to be unnecessary. The Commission considers that it is desirable in al cases
for the landlord and tenant to enter into an agreement, preferably in writing, and that the terms
of the agreement should determine both parties’ liabilities and the circumstances under which

the bond money can be applied.

) Duties of the landlord - at the termination of the tenancy

29.  Questions were raised in the working paper (at paragraph 28) concerning duties of the
landlord or his agent at the termination of the tenancy such as giving details of damage and

reasons for proposed deductions from the bond money.

A magjority of commentators favoured the landlord notifying the tenant of his right to

repayment of the bond money and the furnishing of full details of proposed deductions.

Many commentators also considered that the landlord be required to commence action before
retaining the bond money without the tenant's consent. In view of the procedural provisions of
the Small Claims Tribunals Act (on the assumption that the amendments suggested in
paragraphs 15 and 16 above are enacted) the Commission considers that the tenant would be
adequately protected and no further regulation is required.

SUMMARY OF RECOMMENDATIONS
30.  The Commission recommends that -
@ the Small Claims Tribunals Act 1974 be amended to -
0] clarify the procedure by which a tenant may bring a tenancy bond claim
before a Small Claims Tribunal;

(see paragraph 15 above)

(i) expressly prohibit atenant from contracting out of his right of access to
a Small Claims Tribunal;
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(see paragraph 16 above)

(b) no further legisation on tenancy bonds is required at this stage.
(see paragraph 18 above)

E.G. Freeman CHAIRMAN
B.W. Rowland MEMBER
R.W. Harding MEMBER
17 January 1975



	TABLE OF CONTENTS
	TERMS OF REFERENCE
	THE WORKING PAPER
	LAW AND PRACTICE IN WESTERN AUSTRALIA
	TENANCY BOND DISPUTES IN WESTERN AUSTRALIA
	Number of disputes
	Types of dispute

	THE LAW IN OTHER JURISDICTIONS
	In Australia
	Elsewhere

	THE MAJOR RECOMMENDATIONS OF THE COMMISSION
	DISCUSSION OF OTHER QUESTIONS RAISED IN THE WORKING PAPER
	(a) Prohibition of tenancy bonds
	(b) The amount of the bond
	(c) Bond holder - capacity of bond holder
	(d) Payment of interest
	(e) Application of bond money
	(f) Duties of the landlord - at the termination of the tenancy

	SUMMARY OF RECOMMENDATIONS



