THE LAW REFORM COMMISSION
OF WESTERN AUSTRALIA

Project No 81



The Law Reform Commission of Western Australia is established under the Law Reform
Commission Act 1972-1978.

The Commissionersare -

Mr D R Williams QC, Chairman
Mr H H Jackson

Mr P W Johnston

Mr C W Ogilvie

Dr JA Thomson

The officersare-

Executive Officer and Director of Research -

Dr P R Handford

Research Officers -

Mr M G Boylson

Mr R W Broertjes

Mr A A Head

The Commission's offices are on the 16th Floor, St Martins Tower, 44 St George's Terrace,
Perth, Western Australia, 6000. Telephone: (09) 3256022.



To.  THEHON JM BERINSON MLC
ATTORNEY GENERAL

In accordance with the provisions of section 13 of the Law Reform Commission Act 1972



CONTENTS

CHAPTER 1-INTRODUCTION

agrLOdDE

6.

TERMS OF REFERENCE

THE PAWNBROKING INDUSTRY IN WESTERN AUSTRALIA
PROPOSALS PAPER

RESPONSES TO THE PROPOSAL S PAPER

THE COMMISSION'SBASIC AIM

(@ Defects of the existing Act
(b) Avoidance of unnecessary controls

FORMAT OF REPORT

CHAPTER 2-LICENSING

1
2.

INTRODUCTION
DEFINITION OF PAWNBROKER

@ Generd
(b) Omission of the words "or security"
(c) Pawnbroking to include options to repurchase

THE LICENSING SYSTEM

(& The present position

(b) The appropriate licensing body

() The appropriate licensing procedure

(d) Specia provisions for pawnbrokers' licensing

() Qualified person to be in personal control of each
place of business

(i) Partnerships

(i) Security and insurance

(e) Other matters
(i) Filing of annual statement

(i) Expertise
(iii) No requirement for a bond or fidelity fund

CHAPTER 3- REGULATION OF RELATIONSHIP BETWEEN

1
2.

PAWNBROKER AND CLIENT

INTRODUCTION
TERMS OF THE TRANSACTION

(& Interest rates

Paragraph

11
13
1.9
111

1.15
1.16

1.18

21

22
24
25

211
213
217

221
2.26
2.27

2.29
2.30
231

31



4.

()  The Proposals Paper
(i) Commentators views
(i) Commission'sview

(b) Re-opening transactions
(c) Documentation of charges
(d) Minimum redemption period

SALE OF UNREDEEMED GOODS AND RIGHT TO ANY SURPLUS

(@ Sde of unredeemed goods

(b) Pawnbrokers purchasing their unredeemed pledges
(¢ Surplusonsae

(d) Other matters

(i) Shortfals
(i)  Pawned goods becoming property of pawnbroker
(ii1) Purchaser’stitle

FORUM FOR DISPUTES

CHAPTER 4 - GENERAL DUTIES OF PAWNBROKERS

1
2.
3.
4

INTRODUCTION

DOCUMENTATION

RIGHTS OF HOLDERS OF PAWN TICKETS
OTHER GENERAL REQUIREMENTS

(@ Pawnbroker'ssign

(b) Hours of trading

() Offences

(d) New offences and penalty

() New offences
(i) Maximum penalty

() Consequences of illegality

CHAPTER 5- POWERS OF THE POLICE AND OTHER AUTHORITIES

1
2.
3.
4,

POWERS OF INSPECTION

PAWNBROKER' SDUTY TO INFORM POLICE

PAWNBROKER'S POWER OF ARREST

POWER OF JUSTICES TO ORDER RETURN OF PAWNED GOODS

CHAPTER 6 - MISCELLANEOQOUS

Eal SN

INTRODUCTION

WINDING UP OF A PAWNBROKING BUSINESS
REGULATION MAKING POWER

EVIDENTIARY AND MINOR CONSEQUENTIAL PROVISIONS

3.2
3.5
3.6

3.8
3.10
3.12

3.16
321
3.22

3.27
3.28
3.29

3.30

4.1
4.2
4.6

4.8
4.9
4.12

4.16
4.18

4.19

5.1
5.8
5.9
5.11

6.1
6.2
6.4
6.5



5. OTHER MATTERS

(& Proof of identity 6.6
(b) Notice of financial counselling and welfare services 6.7
(© lllness, unemployment etc 6.8
(d) Harassment 6.9
() Provisionsin the Pawnbrokers Act which need not be brought
forward into the new legidation 6.10
6. SECOND-HAND DEALERSACT 1906-1965 6.11

CHAPTER 7- SUMMARY OF RECOMMENDATIONS
APPENDIX | - LIST OF THOSE WHO COMMENTED ON THE PROPOSALS PAPER

APPENDIX Il - CREDIT (ADMINISTRATION) ACT 1984



The Pawnbrokers Act / 1

CHAPTER 1
INTRODUCTION

1 TERMS OF REFERENCE

1.1 The Commission has been asked to review the Pawnbrokers Act 1860-1984" having
regard to the requirements of associated legidlation.

1.2 Arising out of complaints of an abuse of pawnbroking practice, > an anendment to the
Pawnbrokers Act was passed by Parliament in 1984. In the course of the debate, the Minister
in charge of the amendment in the Legidative Council undertook that the Act would be
reviewed as awhole and that new legisiation would be introduced to replace it.2 The Attorney
Genera consequently gave the reference to the Commission and asked that it submit a report
as soon as practicable.

2. THE PAWNBROKING INDUSTRY IN WESTERN AUSTRALIA

1.3  In order to place the Commission's recommendations in context, the following briefly

outlines the history and present position of the pawnbroking industry in this State.

1.4  Pawnbroking came to Western Australia from England. The history of pawnbroking in
England has been long and diverse. 4 At one time pawnbrokers represented a major source of
consumer finance for the industrial working class, but today the industry is a very minor

source of finance both in Australia and England.

1.5 Nevertheless, from being long in decline, the pawnbroking industry has recently
undergone a resurgence. The number of licences in Western Australia has increased from
three several years ago to a present total of twenty-one.®> The total value of pawnbroking

transactions has also substantially increased. The resurgence is no doubt partly due to

Hereinafter referred to as the "Pawnbrokers Act".

See paras 2.5 10 2.6 below.

Western Australian Parliamentary Debates 15 August 1984, 762-763.

For auseful history of pawnbroking in England see K Hudson , Pawnbroking: An Aspect of British Social
History, (1982) and M Tebbutt, Making Ends Meet: Pawnbroking and Working Class Credit, (1983). See
also the Report of the United Kingdom Committee on Consumer Credit (known as the Crowther Report) ,

A W N R



2/ The Pawnbrokers Act

unemployment and the numbers of persons dependent on socia security benefits. Those
affected may need money in emergencies, and, if other sources of finance are unavailable or
are considered inappropriate, resort to pawning some of their possessions. However,
pawnbrokers clients are not confined to those in necessitous circumstances. People may
require cash for a variety of reasons and offer items such as jewellery, electrical goods, tools
of trade or musical instruments as security for the loan. For example, some clients are
tradesmen or small traders with cash flow problems. Others use pawnbrokers to finance

gambling.

1.6  All pawnbrokers in Western Australia are also licensed as second-hand dealers and
some hold other licences, for example as auctioneers or motor vehicle dealers. ® These diverse
businesses are normally carried on under the one roof. Indeed, pawnbroking is often a
subsidiary development of an earlier and larger business such as that of jeweller, second-hand

dealer or auctioneer.

1.7  Pawnbroking businesses in Western Australia are generally operated independently of
each another.” Their premises are modest, the fittings varying according to whether the main
items dealt with are jewellery or, for example, household goods. A pawnbroker's clientele
usually become aware of his services by word of mouth, through small advertisements in
newspapers or, in some cases, through handbills or public signs. However, some pawnbrokers

also advertise on radio or television.

1.8 Mot loans are for small amounts. Some are as little as ten dollars, others range up to
two hundred dollars or more. A pawnbroker may occasionaly lend quite large sums on

appropriate security, such as a motor vehicle or jewellery. ® The loan is sometimes repaid in a

The present requirement for separate applications for certain occupational licences could perhaps be
avoided or modified. Consequent upon the establishment of the Commercial Tribunal under the
Commercial Tribunal Act 1984, the Government intends that the Tribunal will be the licensing body in
respect of arange of occupations. The full jurisdiction of the Tribunal is yet to be determined: para 2.13
below.

In other words, there is presently no chain of pawnbrokers' shops under the one management. Some
interrelationships nevertheless do exist. The Commission is aware of a case where a partner in one
pawnbroking business also conducts a separate pawnbroking business in another part of the Perth
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few days, though often not for a month or more. In a proportion of cases the client does not

repay at al and the pawnbroker sellsthe article. °
3. PROPOSALS PAPER

19 The Commission issued a Proposals Paper in January 1985 after taking into

consideration the response to an earlier public request for preliminary submissions. °
1.10 The Paper contained a set of tentative proposals for the updating of the pawnbrokers
legislation and invited public comment on them. ! Copies of the Paper, together with a

covering letter, were also sent personally to -

* all licensed pawnbrokers in Western Australia;

* al those who had responded to the Commission’s request for preliminary
submissions,

* those with whom the Commission had had preliminary discussions; and

* welfare groups, departments, bodies and officials, both in Western Australia

and elsewhere, who the Commission considered had an interest in the subject,

or who otherwise might be able to assist.
4. RESPONSES TO THE PROPOSAL S PAPER

1.11 Twenty-five persons or organisations responded.'? They included the newly formed
Association of Western Australian Pawnbrokers™® as well as some individua pawnbrokers,
the Small Business Development Corporation, the Western Australian Department of
Consumer Affairs and its counterpart in New South Wales, the Commissioner of Police, the
National Police Research Unit, the Council for Civil Liberties in Western Australia and

several community law centres and social welfare groups.

° A pawnbroker is obliged by law to retain the pawned article for three months, or such longer period as

agreed, before selling it. The client has until saleto repay the loan and interest: para 3.12 below.

The invitation to make preliminary submissions was also sent personally to all licensed pawnbrokersin
Western Australia as well as awide range of social welfare, consumer and legal interest groups.

An avertisement was placed in The West Australian and COSS News, the journal of the Western-
Australian Council of Social Service. An article was also published in Brief, the journa of the Law
Society of Western Australia.

These names are listed in Appendix I.

This Association (as yet unincorporated) was formed after the Commission’s Proposals Paper was issued.
It has seven members at present. The Association informed the Commission that its members “represent
75% of all pawnbroking business in metropolitan Perth”.

10

11

12
13
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112 Representatives of the Commission also had discussions with a number of
pawnbrokers. In some instances the discussion took place at pawnbrokers premises, and
pawnbrokers readily permitted, indeed encouraged, the representatives to observe their

business operations. Representatives also attended auction sales of unredeemed pledges. '

1.13 The Commission is grateful to those who commented or otherwise assisted it and
thanks them for doing so.™® All views expressed have been taken into account in preparing

this report.

1.14 In most instances the Commission's final recommendations below conform to the
tentative proposals contained in the Proposals Paper. In a number of areas the Commission
has modified its view in the light of the comments or its own further consideration. These are
indicated in the relevant places below.

5. THE COMMISSION'SBASIC AIM

(@ Defects of the existing Act

1.15 Apart from its archaic and often confusing language, the Commission considers the

principal defects of the Pawnbrokers Act to be -

* the lack of an up-to-date licensing system;
* the lack of specific enforcement machinery; and
* the absence of clearly expressed powers and obligations to ensure fair dealing.

The Commission recommends that the Pawnbrokers Act should be replaced by a new Act
which places the regulation of pawnbroking on a rational and modern basis. The specific

recommendations designed to achieve this are contained in the following chapters.

14 Paras3.16 to 3.20 below.

15 The Commission also wishes to thank Sir Gordon Borrie, the United Kingdom Director General of Fair
Trading, who supplied information about the operation of the Consumer Credit Act 1974-1982 (UK),
which now regulates pawnbroking in that jurisdiction.



16

17
18

In deciding what is necessary the Commission has been mindful of the fact that many clients of
pawnbrokers are from vulnerable groups often in urgent need of funds for living expenses, such as food

or rent: para 1.5 above.
See, for example, para 3.20 below.
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CHAPTER 2
LICENSING

1 INTRODUCTION

2.1  Inthe Proposals Paper the Commission proposed that pawnbrokers should continue to
be subject to a system of licensing to ensure fair dealing and the protection of clients and
others such as victims of theft.! No commentator disagreed. The Commission recommends

accordingly. Details of the recommended system are set out below.
2. DEFINITION OF PAWNBROKER
€) General

2.2 Basc to a system of licensing is the question of the activities to be subject to it.
Section 2 of the Pawnbrokers Act provides that:

"...[E]very person who shall carry on business or shall seek his livelihood in or by
advancing upon interest or for or in expectation of profit, gain or reward any sum of
money upon security (whether collateral or otherwise) of any article? whatsoever taken
by such person by way of pawn, pledge or security, shall be deemed and taken to be a
pawnbroker, and be deemed and taken to have carried on the trade or business of a
pawnbroker within the intert and meaning of this Ordinance. "

This definition is subject to section 30 which excludes from the operation of the Act "loans or

advances made on any goods, chattels, livestock, wool, bonds, bills, title deeds, or other

! Pawnbrokers are licensed in all other Australian jurisdictions, in New Zealand and in the United

Kingdom. For the relevant legislation, see -

Australia

Pawnbrokers Act 1958-1983 (Vic)

Pawnbrokers Act 1888-1975 (SA)

Pawnbrokers Act 1902-1985 (NSW)

Pawnbrokers Act 1857-1965 (Tas)

Pawnbrokers Act 1980-1983 (NT)

Pawnbrokers Act 1902-1926 (ACT)

Pawnbrokers Act 1984 (Qld)

New Zealand

Pawnbrokers Act 1908-1981 (NZ)

United Kingdom

Consumer Credit Act 1974-1982 (UK), the pawnbroking provisions of which came into force on 19 May
1985.

S 29 of the Pawnbrokers Act defines "article” to include "every species of chattels and goods
whatsoever". This definition appears to have caused no difficulty in practice, and the Commission

recommends thatit TD () Tj0-21 TD 0.0164orsf no diffiTf(14 dihtit TO08 0 TD rriactl34wardP
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security by merchants, bankers,
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2.8  The Commission in the Proposals Paper suggested that this approach was preferable,
since the 1984 amendment could be avoided if the dealing was conducted not by the
pawnbroker as such but by an associated person trading as a licensed second- hand dealer on
the same premises and using the same staff. In the client's eyes there may be no significant
difference. The South Australian provision extends the protection of the Pawnbrokers Act to
the client by providing that no matter what form the agreement took, the client would have
three months in which to redeem the goods and the pawnbroker would be subject to the other

provisions of that Act in respect of the transaction. °

29 There was generad agreement among the commentators with the Commission's
suggestion that a similar provision should be adopted in this State.!® The Commission
accordingly confirms the view expressed in the Proposals Paper and recommends
replacement of the 1984 amendment by a provision along the lines of that of South Australia
but drafted in modern style. 1

2.10
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3. THE LICENSING SYSTEM
€) The present position

211 The present method of licensing is by application to a Court of Petty Sessions
supported by recommendations by "five householders residing in the district”. ** If granted, the
licence operates only to the 31st December following and is then subject to annual renewal.
Appea from arefusal to grant alicence lies to the Supreme Court of Western Australia under
the provisions of the Justices Act 1902-1985.

2.12 The Commission considers that the existing licensing system is unsatisfactory for a

number of reasons, including the following -

*

It is preferable that licensing powers in commercial areas should be exercised
by a body with special expertise’* rather than by a court exercising crimina
jurisdiction (a Court of Petty Sessions).*®

* Unlike more recent occupational licensing legidlation, the Pawnbrokers Act
makes no specific provision for a report to be made to the licensing body on an
applicant's suitability for a licence,® for the lodging and hearing of objections

to the grant of alicence, and similar matters.

* It is unnecessarily burdensome for a pawnbroker to be required to obtain a

fresh licence each year.

* Unlike modern licensing legidation, there is no provision for cancellation or

suspension of a pawnbroker's licence for cause shown.*’

13
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(b)  Theappropriate licensing body

2.13
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representing the interests of those who are required to be licensed by the Act under which
jurisdiction is conferred on the Tribunal, and also a panel representing the interests of those
who deal with those licensed persons. 2 The Minister may also establish a further panel of
persons whose expertise would be likely to be of assistance to the Tribunal.?* When the
Tribunal is concerned with an application for a pawnbroker's licence, for example, the
Tribunal would, in addition to the Chairman, ?° be required to include an industry and
consumer representative selected from the relevant panels.?® One or more persons selected

from the panel of experts may aso be included. 2’

2.16 In light of the above, the Commission confirms its tentative view and recommends
that the licensing of pawnbrokers should be transferred from Courts of Petty Sessions to the

Commercia Tribunal.

(© The appropriate licensing procedure

2.17 The licensing procedure provided in the Credit (Administration) Act 1984 for the
licensing of "credit providers' is in a form common to other modern licensing legidation. In
particular, unlike the Pawnbrokers Act, the Credit (Administration) Act 1984 -

€) Expressly provides for licences to be granted to corporate bodies as well as
natural persons.?® To prevent unsuitable persons trading behind a corporate
facade, the officers of the corporate body are required to be fit and proper

persons.

23 Commercial Tribunal Act 1984, s6(1).

2 1d, s6(2).

% The Chairman or Deputy Chairman must be a legal practitioner of not less than seven years standing and
practice: id, s5.

This is on the assumption that, as recommended below, pawn-brokers continue to be licensed under a
separate Act rather than the Credit (Administration) Act 1984. In view of the small size of the
pawnbroking industry in Western Australia the persons selected to represent the industry on the Tribunal
may possibly not themselves be pawnbrokers. Similarly, those representing the interests of the clients
may not themselves be clients.

Selection from each of the panels is by the Chairman or Deputy Chairman: Commercial Tribunal Act
1984,s13.

Thisissueisdiscussed in the pawnbroking context at paras 2.21 to 2. 23 below.

26

27

28
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(i) Empowers the Commissioner for Consumer Affairs to take proceedings on
behalf of a complainant against a licensee, or to intervene in proceedings
involving a licensee. He may also enter a licensee's business premises for the
purpose of ascertaining whether the Act is being complied with or of preparing
a report for the Tribunal. The Commissioner may aso require a licensee to

produce his business records for either of these purposes.

2.18 The Proposals Paper suggested that the Credit (Administration) Act 1984 provided a
satisfactory m
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(© So far asit is practical to do so, provisions directly concerning the affairs of an

industry should be contained in the one piece of legislation for the convenience
of those affected.3®

2.20 The Commission accordingly recommends that, with certain changes, referred to
below, provisons similar to those in the Credit (Administration) Act 1984 should be included
in the new Pawnbrokers Act itself. 7

(d) Special provisions for pawnbrokers' licensing
@) Qualified person to bein personal control of each place of business

2.21 As mentioned above, *® the Credit (Administration) Act 1984 permits credit providers
licences to be granted to bodies corporate as well as natural persons and to cover more than
one place of business. The Commissioner of Police submitted that only natural persons should
be able to be licensed as pawnbrokers. A corporate body could conduct a pawnbroker's
business but only if a natural person held a licence on its behalf.*® In support of his view he
said that directors of companies were often remote from the company business. They may not
reside in the State and so not be available for interviews with respect to breaches of the Act.
The Commissioner al
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2.24  An exception to the requirement in the previous paragraph should be provided to cover
cases where the pawnbroker or manager becomesiill, or is otherwise unavailable, for example
during annual leave, and where it is not reasonably practicable to obtain a qualified
replacement at short notice. Accordingly the Commission recommends the enactment of a
provision to the effect that a pawnbroker is not in breach of his licence if the premises are not

under the control of himself or the holder of a manager’s licence for up to twenty
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balance, the Commission recommends that this type of arrangement should be allowed to
continue. In order to prevent unsuitable persons becoming co-proprietors, the Commission
recommends that all the nonlicensed partners should be required to be of good reputation
and character. Where an unlicensed partner is a corporate body, the directors or persons
having control of that body should also be required to be of good reputation and character.

(ili)  Security and insurance

2.27
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(e Other matters

0] Filing of annual statement

2.29 The Small Business Development Corporation suggested that consideration be given
to triennial rather than annual renewals of licences in order to reduce administrative
overheads. The Commission has recommended above™® the adoption of the provision in the
Credit (Administration) Act 1984 whereby pawnbrokers licences would be continuous,
subject only to the annual payment of a prescribed fee and filing of a prescribed statement.
The Commission considers that the annual filing of the statement is necessary to ensure that
the Tribuna has reasonably up-to-date information abou the operation of the business
including the financial resources of the licence holder. However, it endorses the Corporation's
plea that the statement be as simple as possible and that the fee should be no greater than the

actual cost to the Tribunal in processing the statement.

(i) Expertise

2.30 Although the Commission suggested in the Proposals Paper that an applicant for a
pawnbroker's licence should not be required to satisfy the licensing body as to its knowledge
of the relevant law, the Commission is now of the view that proof of knowledge of the law -
to the degree necessary to operate a pawnbroker's business - is desirable. The Commission
notes that an applicant for a credit provider's licence must have "sufficient expertise to enable
him to carry on such a business'.®>* This would include knowledge of the relevant law. The
Commercia Tribunal would be able to accept such evidence on this aspect as it thought fit.
The Commission's recommendation in paragraph 2.20 above would in effect require that a

similar provision beincluded in the new Pawnbrokers Act. >°

(@ii)  No requirement for a bond or fidelity fund

2.31 Some commentators suggested that pawnbrokers should be required to take out a bond

or subscribe to a fidelity fund, but the Commission recommends that such a requirement

53 Pparas2.17(h) and 2.20.
5 Credit (Administration) Act 1984, s 12(2)(f).There is an analogous provision for corporate bodies: s
12(4)(e).

% A similar requirement as to expertise would apply to managers' licences: para 2.22 above.
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CHAPTER 3
REGULATION OF RELATIONSHIP
BETWEEN PAWNBROKER AND CLIENT

1. INTRODUCTION

3.1  This chapter deals first with the terms of a pawnbroking transaction (interest rates,
unconscionable transactions, the proper documentation of interest rates and other charges and
the minimum redemption period). It then deals with the sale of unredeemed articles and the
right to the surplus, if any.

2. TERMS OF THE TRANSACTION

(@ Interest rates -0.07meOO01 12T73 tC2Ai TD 0 Tc/F2g transaco






The Pawnbrokers Act / 23

(i) Commentators' views

3.5  Control of interest rates was favoured by the Department for Community Services, the
City of Fremantle Consumer Credit Legal and Welfare Service and a private commentator.
The first two commentators rejected the arguments against control set out in the Proposals
Paper, although the Department for Community Services said that as a practical measure it
may be desirable only to set maximum rates on loans of two hundred dollars or more.* The
Royél dee@hlinenptitali Sosiad Work Department, though not necessarimaxF1 1 Tc O edmingl set ou,
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Commission prefers the latter course® and recommends the inclusion of a suitable

empowering provision in the new Act.

(b) Re-opening transactions

3.8  The Commercia Tribunal is empowered® to re-open aregulated contract as defined in
the Credit Act 1984
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pawnbroker's book and the pawn ticket® include "the rate of interest to be charged... by the
week or month (as the case may be)" should be retained and that, in addition, the book and
ticket should set out -

(@  the amount of the interest expressed in dollar terms,'* clearly identified as

interest only; and

(b) al other charges or fees deducted from the amount of the loan or otherwise

payable.

3.11 All those who commented on the proposal expressed approval of the suggestion. *> The

Commission recommends accordingly.

(d) Minimum redemption period

3.12 The Pawnbrokers Act at present provides™® that, unless a longer period is expressly
agreed upon, the period of redemption of any article taken in pawn is three months, and that
any agreement for the forfeiture of an article before the expiration of three months is void. In

other words, a client hes at least three months to redeem an article before the pawnbroker can
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pawnbrokers may sometimes have difficulty in meeting any shorter deadline and that it would
be unfortunate if their goods were sold before they were able to repay. All those who
commented on the issue agreed with the Commission's suggestion.'® The Commission

recommends accordingly.

3.14 The Proposals Paper also discussed whether a statutory obligation should be imposed
on pawnbrokers to inform the client in writing that the three month period had expired. The
Commission suggested that it should not. The Department for Community Services, the
Sussex Street Community Law Service and the City of Fremantle Consumer Credit Legal and
Welfare Service disagreed.

3.15 After further consideration, the Commission confirms its provisiona view. Such an
obligation would add to expense and is probably unnecessary if the notification is intended as
a reminder to the client. However, there may be clients who are unaware of the pawnbroker's
statutory obligation to keep the goods for a minimum of three months before sale and that the
goods can be redeemed until sale. Accordingly the Commission recommends that a statement
to this effect should be required to be included on the pawn ticket in appropriately large type.
If the pawnbroker has agreed on a longer period that period should of course be specified
instead.

3. SALE OF UNREDEEMED GOODSAND RIGHT TO ANY SURPLUS
€) Sale of unredeemed goods

3.16 The Pawnbrokers Act regulates the manner of sale of unredeemed goods.?° Items on
which fifty cents or less have been advanced may be sold by private treaty, but those on
which a larger amount has been advanced must be sold by public auction.?* A catalogue of all
such items and the time when they were taken in pawn is required to be advertised twice in a

public newspaper at least four days before the proposed sale.?? In fact, as the Proposals Paper

19 These included the Country Women's Association, the City of Fremantle Consumer Credit Legal and

Welfare Service and the Association of Western Australian Pawnbrokers.

Most people redeem their goods. Two long-established pawnbrokers estimated that eighty-five to ninety
percent of their clientsredeem, but the industry average may be about seventy-five percent.

Pawnbrokers Act, s 14.

Ibid. The section goes on to provide a civil penalty for a pawnbroker's failure to comply with the section.
In such a case the owner of the article concerned may recover a sum not exceeding forty dollars over and
above the value of the article.

20

21
22
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()

©

(d)

Paper outlined a number of reasons for this. Many auctions are poorly
advertised. Probably some items are best sold by auction and others by private

treaty and it would be undesirable to lay down an inflexible rule.

The auctioning of goods involves substantial costs and may achieve nothing if

goods are passed in.

If auction sales were to continue to be required, detailed provisions would be
needed® governing the manner of advertising, the time and place of sale, the
setting of a reserve price and the mode of sale of goods which failed to reach

the reserve.?®

Increasing the limit for private sale to two hundred dollars, as the Proposals
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The onus of proof as to whether these duties had been complied with should, as in the Credit
Act 1984, rest on the pawnbroker.*

(b) Pawnbr okers purchasing their unredeemed pledges

3.21 The Commission confirms its provisional view that pawnbrokers should continue to
be prohibited from purchasing their unredeemed pledges®? whether the sale is by private treaty
or by public auction, and recommends accordingly. This of course includes purchase through
an agent. This prohibition is simply a particular instance of a general equitable rule applicable
to trustees and others who are subject to fiduciary duties. It is important that pawnbrokers
should not be able to place themselves in a position where their duty (to sell at the highest
price) may conflict with their self interest (to purchase at the lowest price). Pawnbrokers have
informed the Commission that the practice in Western Australia has been for some
pawnbrokers o bid for and purchase unredeemed goods being auctioned by them and have
argued strongly that this practice should be recognised in the new legidation. Obvioudly, to
avoid a conflict of interest such a practice could not be permitted in respect of sales by private
treaty. The Commission is of the view that there is no adequate case for permitting it in

respect of auction sales either. 3
(© Surpluson sale
3.22 Implicit in the discussion above is the Commission’s view that it is the client, not the

pawnbroker, who is entitled to any surplus on sale (after deducting the reasonable expenses of

the sale). Pawnbrokers, in common with others who make loans on the security of property,

30 Such a provision would do no more than state in legislative form a pawnbroker's duties under theSu7 -0.0302
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are given the right to sell that property for the purpose of obtaining what is due to them under
the loan. There would be little sense in prescribing the manner of sale (as does the present
Act) or the general duties of a pawnbroker as to sale (as the Commission recommends) unless
the pawnbroker is required to account to the client for the surplus. It is true that the present
Act does not, in terms, make any specific reference to the surplus but in the Commission’s
view the general law still applies.®* The Association of Western Australian Pawnbrokers and
individual pawnbrokers submitted that pawnbrokers should be permitted to retain the surplus
on the basis that this has long been the practice in Western Australia and elsewhere, that it
accords with client expectations, that it helps compensate pawnbrokers for losses made in
cases of deficiencies on other sales and of seizure of stolen property, and that in some
jurisdictions pawnbrokers are by statute granted title to unredeemed pawned goods on which
small amounts have been advanced. The Commission is not persuaded by these arguments. It
IS true that very often clients do not claim a surplus and that as a result pawnbrokers retain it,
no doubt assuming that they are entitled to do so. Nonetheless this practice is capable of gross
injustice, especially where small amounts are advanced on valuable items. Further, the generd
rule in al jurisdictions is that the surplus belongs to the client. It would be quite wrong to

permit pawnbrokers to appropriate the surplus themselves.

3.23 The Proposals Paper suggested that, following Queensland: *°

"The legidation should make express provison for the pawnbroker who sells an
unredeemed article to -

@ place the surplus proceeds of sale of the article in a trust account to be
maintained by him;

(b) notify the client at his last known address of the amount of the surplus,
and

(© pay the surplus to the client at his request.

If the client makes no request within, say, one year of the notification, the pawnbroker
should be required to pay the surplus to the State Treasurer as unclaimed money."

3.24 The Department of Consumer Affairs, the Royal Perth Hospita Socia Work
Department, the City of Fremantle Consumer Credit Legal and Welfare Service, the National

% In the Commission's view the phrase used in s 13 of the present Act, namely that the article is "deemed

forfeited", has been widely misunderstood by pawnbrokers. It is not intended to imply that the client has
absolutely lost al right to the article, but merely that the pawnbroker's security interest in the article has
become exercisable by sale: Walter v Smith (1822) 5 B & Ald 439.

% Pawnbrokers Act 1984 (Qld), s 35(3).
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Police Research Unit, the Country Women's Association and two private commentators were
in broad agreement with the proposal.3® The Association of Western Australian Pawnbrokers

and individual pawnbrokers were strongly against it.*’

3.25 The Commission, while recommending that a provision be included in the new Act as
to the client's right to the surplus, now considers that it would unduly add to costs*® to require
pawnbrokers to pay surpluses into a trust account. The only purpose of doing so would be to
protect the client in the event of the pawnbroker's insolvency. However, the Commercial

Tribunal will in future be in a position to monitor the financial capacity of pawnbrokers thus
reducing the likelihood of this occurrence. The Commission further recommends that the

t.3° To ensure

surplus should be treated merely as a debt due from the pawnbroker to the clien
that clients are made aware of their entitlement to any surplus, the Commission recommends
that pawnbrokers should be required to -

) T* 1e4.53 Tclien75Ththismj[® lund.5 himA th&th T Tg'l_nv-llawnArIont.di )
@ include on the pawn ticket a statement as to the client's rights in this regard;

4Omd

(b)
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inform the client that he is entitled to collect the surplus from the pawnbroker

at his business address or otherwise as the parties agree.

Any breach of these requirements should be made an offence.

3.26 The Commission has decided not to recommend that any attempt should be made to
define the reasonable costs of sale, given that sale mayor may not involve one or more of
advertising, auctioneers fees, cleaning and repairs, storage, insurance and delivery charges.
The surplus accordingly should be defined as the gross proceeds of sale, less the amount of
the loan and the interest and other charges owing to the date of the sale and the reasonable
costs of effecting the sale. In order to lessen the likelihood of a dispute between pawnbrokers
and clients, the Commission recommends that, as soon as practicable after the sale, the
pawnbroker should be required to -

@ calculate the reasonable expenses of the sale and the surplus (if any) due to the

client; and

(b) enter details of those expenses and of the surplus into the appropriate book.*?

(d) Other matters

(i) Shortfalls

3.27 The Proposals Paper suggested that the new Act include a declaratory provision
expressing the common law rule that if there is a shortfall oh the realisation of pawned goods
the pawnbroker can sue the client for the difference.*® The general view of commentators was
that such a provision would have little practica value. The Commission has accordingly
concluded that the matter should be left to the common law and recommends that no specific

provision be made.

42 Para 4.2(c) below sets out the matters a pawnbroker is presently required to enter into that book. The

Commission's recommendation in para 3.26 would have the effect of requiring further particulars to be so
entered.

Under the general law pawnbrokers are entitled to set off any surplus on sale against any deficiency
arising out of a previous transaction with the same client. This right would continue: see para 3.27 below
asto shortfalls.

43 Since the pawn is merely security for the loan its realisation does not of itself extinguish the debt.
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(i) Pawned goods becoming property of pawnbroker

3.28 Pawnbroking legidation in some jurisdictions contains a provison by which
unredeemed goods on which small amounts have been lent become the property of the
pawnbroker. ** Correspondingly, the debt owed by the client is extinguished. Pawnbrokers
informed the Commission of @ses where clients have borrowed small sums on valuable
items. To alow the pawnbroker to acquire title to the property on the basis of the amount
advanced could accordingly work an injustice and the Commission confirms its provisional

view and recommends that such a provision should not be introduced.
(i)  Purchaser'stitle

3.29 The Commission in the Proposals Paper said that it did not favour including in the
new Act a provision along the lines of that in the Northern Territory® under which a
purchaser of an unredeemed article from a pawnbroker obtains valid title thereto whatever the

t.*® The Commission confirms its provisiona view and recommends

title of the original clien
accordingly. Although such a provision may encourage purchasers to pay higher prices for
goods it would run counter to the general principle that a person cannot give a better title to
goods than he himself has. It may also encourage the use of pawnbroking for the disposal of

stolen property. The Commission can see no justification for making an exception to the
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to do so may not be beyond doubt and the Commission recommends that it be made

explicit.*®

48 The Local Court (including its Small Debts Division if the claim involved a liquidated amount) would
also be available.
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1.

4.1

CHAPTER 4
GENERAL DUTIES OF PAWNBROKERS

INTRODUCTION

The Pawnbrokers Act imposes a number of general duties upon licensed pawnbrokers

and creates offences for breaches thereof. The Commission's view is that, except as detailed

below, these duties should be retained, but in a more contemporary form.

2.

4.2

DOCUMENTATION

The existing Act provides that a pawnbroker must -

@

(b)

(©

Upon taking an article in pawn, record details of the article in a book (in
prescribed form) together with details of the money advanced, the rate of
interest to be charged on the loan by the week or month (as the case may be),
the date the goods were pawned and the name and address of the person

pawning the goods.*

Number the entries made in his book consecutively throughout the year, and
give to the client a duplicate® of the entry signed by the pawnbroker and
containing every detail of the entry. Every such duplicate must be delivered at
a charge not exceeding one cent. The client must produce it to the pawnbroker

before the latter is obliged to redeliver the articles mentioned therein.®

From time to time “...enter in a book to be kept by him for that purpose a true
and just account of the sale or disposition of every article which shall have
been pawned, and shall have been sold or otherwise disposed of by him,
specifying the date when such article was pledged, and the true number of the
entry then made thereof, and the name of the person who pledged the same,

and the day when and the amount for which every such article was sold”.*

N I N

Pawnbrokers Act, s12.
Thisiscommonly known as a pawn ticket: note footnote 13 to para 3.10 above.
Pawnbrokers Act, s 15.
Pawnbrokers Act, s18.
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(d) Permit any person by or for whom an article is pawned to inspect the entry of
salerelating to the article. °

4.3  The Commission has recommended above the following changes in the substance of

these provisions -

@ The book and the ticket $ould, as well as specifying the rate of interest,
express the interest in dollar terms and also specify any other charges. ®The
ticket should also be required to contain a reference to the period of

redemption and the right to any surpluson sale. *

(b) The pawnbroker should be required to calculate the reasonable expenses of the
sale of each unredeemed pledge and record those details and the surplus (if
any) in the book referred to in paragraph 4.2(c) above as soon as practicable. 8

4.4 The Commission further recommends that

@ The record of details of the article pawned should be required to include the
brand name of the article (if any) and any serial number or other identification.

(b) The pawn ticket should be supplied free of charge. The ticket is an important

document wh
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3. RIGHTS OF HOLDERS OF PAWN TICKETS
4.6  Theexisting Act provides statutory rights to the holders of pawn tickets, as follows -

@ Holders of pawn tickets are deemed to be the owners of the goods pawned and
are entitled to delivery of them unless the pawnbroker has previously been
notified by the real owner that the ticket has been lost or fraudulently taken
from him, or has been informed by some credible person that such articles

have been stolen. 1°

(b) Where the ticket islost or stolen the owner of an unredeemed article can, upon
completing a prescribed declaration setting out the circumstances, obtain

another copy upon payment of two cents.*!

Pawnbrokers usually adhere to the procedure in (b). However, where the client is known to
the pawnbroker sometimes the client is permitted to redeem the goods without the ticket. In

such a case the pawnbroker ssmply notes his records accordingly.

4.7  The substance of these provisions seems to be acceptable and the Commission
recommends that they be carried brward into the new Act but expressed in modern terms.

There should, however, be no charge for supplying a copy of the pawn ticket.
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displayed... in a conspicuous position on the outside" of the premises. The Commission
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recommends that pawnbrokers trading hours be considered by the Committee and that

appropriate anendments be made to the Factories and Shops Act 1963-1981.1°

(© Offences

4.12 Breaches of the duties imposed by the provisions referred to in paragraphs 4.2
(documentation), 4.8 (pawnbrokers signs) and 4.9 (trading hours) above are offences under
section 26 of the Pawnbrokers Act. In addition, that section makes it an offence -

@ For a licensed pawnbroker to take in pawn any article from a person under the

age of eighteen years, or apparently intoxicated.

(b) When the sum agreed to be advanced on any pawn is under twenty dollars, for
a licensed pawnbroker to " ...make any part of such advance in any thing but
money, or sell or exchange any article for any part of the money agreed to be

advanced upon such pledge....".

Failure to permit the holder of a pawn ticket to inspect the appropriate records is an offence
under section 27 of the Pawnbrokers Act.

4.13 The Proposals Paper suggested that -

@ breaches of the duties as to documentation and as to pawnbrokers' signs should

continue to be offences;

(b) the description of the offence referred to in (@) of paragraph 4.12 above should
be clarified to make it clear that it applies to persons apparently intoxicated by

drugs as well as acohol; and

(© the offence provision referred to in (b) of paragraph 4.12 above should be
repealed.

to avoid anomalies, the Retail Trade Advisory and Control Committee should be asked to include in their
review the question of permitted trading hours for licensed second-hand dealers.

The repeal of ss 21 and 22 of the Pawnbrokers Act, without more, would appear to limit pawnbrokers to
normal shopping hours. This may be unduly restrictive.

19
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414 The commentators generaly confined their comments to the proposal as to
intoxication by drugs. One pawnbroker considered that the determination of whether a person
was under the influence of drugs could present a problem. However, the Commission’s
proposal was confined to persons apparently intoxicated by dugs and should occasion no
greater difficulty than at present. A social worker suggested that the present scope of the
offence be widened by prohibiting a pawnbroker from accepting an article when he had
reasonable cause to believe that the client was addicted to drugs, on the ground that "the
person was in all probability pawning goods which did not belong to him". The Commission,
while acknowledging the social problem referred to, considers that adoption of the
commentator's suggestion would place too heavy a burden on pawnbrokers and in any case
could well be unacceptable from the viewpoint of the client. The Association of Western
Australian Pawnbrokers suggested that the age of 18 years referred to in paragraph 4.12(a)
above should be reduced to 17 years on the ground that it disadvantages young persons,
particularly those in employment or living independently. However, the present age of 18
years was introduced to help control the problem of young persons attempting to pawn stolen
articles.?° In these circumstances the Commission is reluctant to recommend any reduction of
the age. The Commission confirms its provisional views expressed in paragraph 4.13 above

and recommends that the new Act make provision accordingly.

4.15 The Commission further recommends that section 27 of the Pawnbrokers Act should
be revised to make it an offence for a person to hold himself out as carrying on business as a
pawnbroker without being licensed as such.?! If this were done, section 9 of the Act should be
repealed since that section deals with a special case of holding out (that is, displaying a
pawnbroker's sign).

(d) New offences and penalty

(i) New offences

4.16 TheCommission recommends that it should be a specific offence for a pawnbroker -

20 Western Australian Parliamentary Debates (1944) vol 113, 800.
S 27 of the present Act ismore limited in that it applies only to "carrying on business".
22 Footnote 13to ch 4.
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@ To repledge any of the articles under pawn. This provision is desirable in order
to ensure that clients are able to trace and redeem their goods. >
(b) To fail to repay on demand the surplus proceeds of sale of an
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@ Where a person who is required to be licensed as a pawnbroker, but is not so
licensed, enters into a pawn contract the client is, subject to (d) below, entitled
to the return of his goods without repayment of the amount of the loan or the
interest or other charges. Where the client has paid an amount which he is not
liable to pay, that amount is deemed to be a debt due by the pawnbroker to the
client.?®

(b) Where a licensed pawnbroker fails to give the client a pawn ticket in the terms
required by the Act the client is, subject to (d) below, not liable to pay the
pawnbroker the amount of the interest or other charges but the transaction is
not otherwise affected.

(© Except as provided in (a) and (b), the commission by a pawnbroker of an

offence under the Act does not of itself affect the pawn contract.