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PREFACE

The Commission has been asked to consider and report on the civil and criminal law
relating to medical trestment for the dying.

The Commission has not formed a final view on the issues raised in this discussion
paper and welcomes the comments of those interested in the topic. It would help the

Commission if views were supported by reasons.

The Commission requests that comments be sent to it by 14 September 1988.

Unless advised to the contrary, the Commission will assume that comments received
are not confidential and that commentators agree to the Commission quoting from or referring
to their comments, in whole or part, and to the comments being attributed to them. The
Commission emphasises, however, that any desire for confidentiality or anonymity will be
respected.

The research material on which this paper is based can be studied at the Commission's
office by anyone wishing to do so.

Comments should be sent to -

Dr P R Handford

Executive Officer and Director of Research
Law Reform Commission of Western Australia
16th Floor, St Martins Tower

44 St George's Terrace

PERTH WA 6000

Telephone: (09) 325 6022
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Chapter 1

INTRODUCTION

1 TERMS OF REFERENCE

11 The Commission has been asked:

"To review the criminal and civil law so far as it relates to the obligations to provide
medical or life supporting treatment to persons suffering conditions which are terminal
or recovery from which is unlikely and, in particular, to consider whether medical
practitioners or others should be permitted or required to act upon directions by such

persons against artificial prolongation of life."

2. PRELIMINARY SUBMISSIONS

1.2  To help identify the issues which arise under the terms of reference the Commission
invited preliminary submissions from individuals and organisations by means of newspaper
advertisements and letters. Approximately 250 individuals or organisations responded. Their
names are listed in Appendix I. The Commission is grateful for these submissions which

were taken into account in drafting this paper.
3. NATURE AND SCOPE OF THE PROBLEM

@ Comments on the terms of reference

1.3  Sincethe Criminal Code was first enacted in 1902 there have been major advances in
medical science. Even with diseases for which there is no long term cure, modern medicine
can often substantially prolong life. Many illnesses and conditions, however, eventually reach
a point of hopelessness, in the sense that there is neither any prospect of the patient being
cured nor any prospect of a further period of life of reasonable quality. Y et with the use of
life support systems a patient may still live for a time though in considerable pain, stress or

discomfort. In these situations it may seem inhumane to prolong the patient's life. The



2/ Chapter 1

patient, if able to make a rational decision, may ask that treatment aimed at the prolongation
of life should cease in favour of palliative care designed to ensure that he or she suffers the
minimum of pain and distress before dying. Alternatively a patient may not be able to make
such a request, for example if he or she is unconscious or enfeebled by illness or medication,
but people with close associations with the patient may consider that course to be in the

patient's best interests.

14  These situations present legal difficulties because there is considerable doubt as to
what doctors® may lawfully do. These doubts arise primarily from provisionsin the Criminal
Code which if interpreted strictly seem to put doctors and others engaged in care provision at

risk of prosecution and conviction for an offence.

1.5 Though the Commission knows of no local cases in which doctors have been
prosecuted for breaches of these provisions the mere fear of prosecution could have a number
of profoundly undesirable consequences. It might subject doctors who wish to practise
medicine with a humane concern for the terminally ill to uncertainty and worry about the legal

consequences of thelr acts and this may inhibit them from providing the most appropriate
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1.7  The reference does not extend to those serioudly ill, or handicapped, or impaired,
babies (called "defective neonates"), who are suffering from a treatable condition which will
kill them if it goes untreated.? These babies are not terminally ill within the meaning of the
terms of reference. Their cases are currently being considered by the Commission in its

project on Medical Treatment for Minors.®> There may, however, be babies born with
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(b) Examples of cases which come within the terms of reference

1.10 Some typical examples of the kind of cases that come within the terms of reference,

and the problems that can arise, are as follows -

@

(b)

(©

A patient is in an irreversible coma having suffered massive brain injuries and
is being kept alive only by a life-support system. Can the doctor incur any
crimina liability for turning off the life-support system and alowing the
patient to die? Would it make any difference if the patient had left specific
instructions that the doctor should do so? If so, would it matter how recently
the patient had given the instructions? If the patient has not given any
instructions would (or should) the consent of the next of kin, spouse, de facto

spouse or close relative relieve the doctor from criminal liability?

A patient is suffering from aterminal disease which is so painful or distressing
that he or she wishes to stop treatment and be allowed to die. Can a doctor,
with the consent of the patient, allow this to happen or is the doctor under an
obligation to maintain the patient's life no matter how much pain, discomfort
or indignity may ensue? |f the doctor, at the request of the patient, withdraws
trestment,® can it be said that the doctor is helping the patient to commit

suicide?®

A patient is suffering from aterminal disease which may lead to cardiac arrest.
The patient has instructed the doctor that in such an event he or she does not
wish to be revived. Can a doctor comply with the patient's wish not to be
resuscitated? If the patient has given no instructions is the doctor obliged to

attempt resuscitation even though he or she considers that in all the
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(d)

(€

(f)
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A child is dying of a very painful disease and because of the pain refuses
further treatment. In what circumstances will the child be capable of giving a
doctor those instructions? Does this depend solely on whether the child is
sufficiently "mature" to consent to his or her own medical treatment? If the
child is not "mature"® does the child have any right to be consulted about
treatment? Can the parents or some other person authorise the discontinuance
of life prolonging treatment and relieve the doctor of any obligation to provide
that treatment?

An ederly, severely intellectually handicapped patient develops a malignant
condition.” The patient could be treated but the therapy will cause great pain
and the doctors are of the view that the patient will die shortly in any event.
The patient has no capacity to authorise or decline treatment and no ability to
express a preference on the matter. Can the doctors lawfully decide not to treat
and let the patient die?

A patient's agony from a terminal disease is manifest and distressing. The
doctor knows that the only effective painkiller may hasten the patient's death.
Would the doctor be criminally responsible for administering that drug to the
patient to relieve the pain if the drug incidentally hastened the death of the
patient? Would the patient's consent relieve the doctor of criminal

responsibility?

The practical issues

1.11 Treatment decisions about terminalrespTc S
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into account, firstly the interests of the patient, secondly the interests of close relatives or
spouses and others who have a legitimate interest in the welfare of the patient, and finally the
professional concerns of the treating doctors. It is aso important that the method is smple

enough to resolve issues quickly and with a minimum of distress.
(d) Capacity of a patient to make a rational decision

1.12 Anocther matter that has to be addressed is the patient's capacity to make a rational
decision, whether this is to refuse new treatment, ansent to the discontinuation of existing
treatment, or to request some other treatment. The capacity to understand obviously varies
from person to person. For dying patients much will depend on how much pain they arein,
their age, and the effect upon them of the medication they are taking. At one end of the scale
a person will fully understand all the implications of what is happening, while at the other a
person may understand very little. A patient who is intellectually handicapped or severely
psychiatrically disturbed may understand little or nothing. The same will be true where the
patient is a very young child.

1.13 A dying patient's consent to medical treatment is a more subtle and difficult issue than
for other patients. It might be thought that death would be preferable to alife involving great
pain and distress for the patient, but balancing the benefits of death and further life under such
conditions is a decision which ideally only the patient can make. It is not a smple decision.
Many patients have changes of perspective during the course of their illness. Before the
moment of death there is always the possibility that they are saying one thing but meaning

another® or that they could simply change their mind.®

1.14 Anocther problem is that some doctors do not always wish to inform patients fully of
their prognosis because it may cause extreme distress. Without full knowledge it may not be

possible for a patient to give a proper and informed consent to the proposed course of action.

Pleas by patients to be allowed to die often indicate that their pain and stress is not being adequately
controlled rather than any real desire to die: Dying with Dignity 75.

This poses difficulties for the so-called "living will" or "enduring power of attorney" approaches referred
to in paras 3.9 to 3.19 below which involve consent or directions which are usually given in an
intellectual and abstract atmosphere divorced from an appreciation of the imminence of death. Though in
a later part of this discussion paper the Commission suggests that the use of these sorts of documents
might resolve some problems there is no way of knowing whether, and if so how many, people might use
them, or whether having done so they might change their minds once they became unwell. There could
be specia difficulties for doctors and other health service providers who consider that a patient might
wish to revoke that direction.
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It seems inevitable that any reform must turn on the question of who may consent or authorise

treatment so that the procedures and practice for obtaining authorisation from the patient are
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EXISTING LAW

1 INTRODUCTION

2.1
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2. CRIMINAL LAW

@ Introduction

2.3  The crimina law imposes duties on individuals in various circumstances. Three of
these duties; to provide the necessaries of life, to fulfil acts undertaken and to use reasonable
care in administering surgical or medical treatment, are capable of applying to the treatment
of persons suffering from terminal conditions. They are discussed below. As far as the
Commission is aware there have been no prosecutions in this State arising out of breaches of

these duties in respect of the treatment by doctors of persons suffering from terminal illness.

(b) Duty to provide the necessaries of life

24  Itisthe duty of every person having charge of another to provide him or her with the
necessaries of life if he or she is unable by reason of age, sickness, unsoundness of mind,
detention or any other cause to withdraw from such charge and is unable to provide him or
herself with them.? For example, parents have a duty to provide the necessaries of life for

their children.?

25  The application of this provision to the treatment of persons who are terminaly ill

raises a number of questions -

1. What is meant by the concept of necessaries of life? It certainly includes the

basics of life such as food, water and shelter but does it go beyond this?

2. Does it extend to medical treatment? Although there is little authority on the
point, it has been held that "medical aid" could under certain circumstances be

one of the necessaries of life.®

Criminal Code s 262. Similar issues arise with s 263 of the Criminal Code which imposes a duty on the
head of afamily to provide the necessaries of life for any child under 16 yearsin hisor her charge.

2 R v MacDonald [1904] StRQd 151.

3 Ibid. See aso R v Brooks (1902) 5 CCC 372 where it was held that medical aid and remedies are
necessaries of life.
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Does the concept of the necessaries of life involve the use of sophisticated
medical procedures such as ventilation to provide oxygen or provision of a
kidney dialysis machine?

Does the duty cease if death is "imminent"? It might be considered

incongruous for the duty to continue to operate in this circumstance.

Does the concept of necessaries of life involve the provision of only such
treatment as is reasonably proper under the circumstances? This would

involve the application of similar standards to those laid down elsewhere in the
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child.” It may be a temporary state of fact, for example where a child is being cared for by a

grandparent or a permanent legal status or relationship.®

2.7  Whereapatient is mentally competent but physically incapacitated, the question arises
whether the term "unable to . . . withdraw" refers to the ability physically to withdraw from
the charge or to competence to withdraw from the charge irrespective of physical ability to do
so. If it hasthe latter meaning, a patient could withdraw from the charge and so terminate any
duty of the doctor to provide the necessaries of life merely by requesting that treatment be
withdrawn or withheld.

2.8 If the duty were based on competence, it would be necessary to assess the competence
of the patient, particularly where the patient was a minor, mentally ill or intellectually
handicapped. In the case of minors, by analogy to the law relating to a child's capacity to give
consent to medical treatment, the child might be able to request that treatment be withdrawn
or withheld when the child is sufficiently mature.® Mentally il or intellectually handicapped
persons are similarly placed; if the person had capacity to understand the consequences of a
decision to withdraw or withhold treatment he or she would be competent to request that
treatment be withdrawn or withheld. It is not clear whether a person may, in advance of
becoming ill or incompetent, direct that the duty should not arise or, if it does arise, should
terminate in certain circumstances, for example if the treatment provided had become

therapeutically useless.

2.9  Where a doctor is under a duty to provide a patient with the necessaries of life, the
doctor is held to have caused any consequences which result to the life or health of the patient
by reason of any omission to perform the duty.'® Where there is a breach of the duty and the
patient dies as a result, the person who breached the duty could be charged with wilful
murder, murder or manslaughter. It is aso an offence if the omission merely endangers or is
likely to endanger the life of the patient or injures or is likely permanently to injure the
patient's health'! or causes bodily harm.!? One preliminary submission suggested that
because of a fear that the duty to provide the necessaries of life might other1971) 004ALJR 2.4, 4117y p\
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some patients who have refused to take food have been fed by an oesophagea tube or
intravenous drip, even though this treatment might have involved a technical assault on the

patients.*®

(© Duty to fulfil acts undertaken

2.10 Section 267 of the Criminal Code provides that when a person undertakes to do any
act the omission to do which is or may be dangerous to human life or hedlth, it is his or her
duty to do that act. This could apply, for example, where a doctor has undertaken to provide
medical treatment, such as ventilation, for a patient who later asked that it be removed so that
he or she could die. Even though the patient was suffering from a terminal condition, the
doctor may feel bound to continue the treatment if the omission to do so would be dangerous
to the life or health of the patient.

(d) Duty to use reasonable carein administering surgical or medical treatment

211 It is the duty of every person who, except in a case of necessity, undertakes to
administer surgical or medical treatment to any other person to use reasonable care. If the
person fails to perform that duty, he or she is held to have caused any consequences which
result to the life or health of the other.™* For example, if a person died as a result of a breach
of the duty, the person who breached the duty might be liable to conviction for manslaughter.
To establish criminal liability the facts must be such that the negligence of the accused
showed such disregard for the life or safety of the patient as to amount to a crime against the
State.® In recent cases the degree of negligence required by the law to amount to
manslaughter has been described as "recklessness’. In R v Stone,'® for example, it was held

that the defendant's state of mind should be capable of being described as reckless:

"Mere inadvertence is not enough. The defendant must be proved to have been
indifferent to an obvious risk of injury to health, or actually to have foreseen the risk
but to have determined nevertheless to run it."

13 For assault see Criminal Code ss 222 and 313.

4 1ds265.
15 RvBateman (1925) 19 Cr App R 8, and Callaghan
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(e) Unlawful killing

2.12 Even if adoctor is not under a duty to provide a patient with the necessaries of life or

to fulfil acts undertaken, the treatment provided could be influenced because certain conduct
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suicide??
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2.17 If the doctor treated a patient in a manner which alowed the patient to die contrary to
the patient's wishes a breach of the contractual duty would occur if the doctor's conduct
involved a failure to exercise reasonable care. Damages could be recovered for any loss
suffered as a result of the breach of the duty.?® If the patient survived despite the doctor's
conduct, the damages would depend on the harm suffered by the patient as a result of the

breach of duty.

2.18 If the patient died as a result of the breach of the duty, "relatives’® of the patient
would be able to recover damages for the loss they had suffered. These damages could be
recovered where the patient's death was caused® by a "wrongful act, neglect or default, and
the act, neglect or default is such as would (if death had not ensued) have entitled the party
injured to maintain an action and recover damages in respect thereof.”*! The reference to a
default includes a breach of contract.3> The court may award such damages as it thinks fit,
proportioned to the injury resulting from the death, to the "relatives’, though they are only

entitled to recover for loss of economic or material advantages.>?
(© Tort

2.19 Whether or not there is a contractual relationship between a patient and a doctor,>* the
doctor has a duty to exercise reasonable skill and care in the treatment of the patient. If there
were a breach of this duty, damages could be sought in the same way as for a breach of
contract.® A failure to act by adoctor may be construed as an omission in the course of some
larger activity and attract liability in the same way as anegligent act. What appears to be a

mere omission is often, on further analysis, a case of a negligent act.

28 The cause of action would survive the patient's death for the benefit of his or her estate: Law Reform

(Miscellaneous Provisions) Act 1941 s4.

29 Fatal Accidents Act 1959 s6 and Schedule 2.

3 That is, there is a direct causal link between the wrong and the death and not that the death was
reasonably foreseeable: Haber v Walker [1963] VR 339.

31 Fatal Accidents Act 1959 s4.

32 Woolworths Ltd v Crottytment 09750 TD /F29.75 Tf[0.0465 Tc 0.0122 Tw ( [(9412) A6 CLR 603
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2.20 A doctor is under a duty not to cause harm intentionally to a patient. This cause of
action would apply to an act which hastened a patient's death and the doctor would be liable
in the tort of battery. Thereis no battery however if the plaintiff has consented to the contact.
Although the tort of battery is not applicable to intentional harm caused by an omission, a new
tort could be developed by the courts to apply to an omission which set "in motion a force

which directly or indirectly accomplishes the desired result."3®

(d) Professional misconduct

2.21 A doctor's treatment of a patient might be influenced by the fact that his or her conduct
could lead to dsciplinary action by the Medica Board. Such action could be taken on a
number of grounds including "gross carelessness or incompetency” or "infamous or improper
conduct in a professional respect.”®” The latter ground appears to involve conduct in relation

to a doctor's profession which is "shameful" or "disgraceful”. 8

4. INCOMPETENT PATIENTS

(@ Introduction
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appears to be no legal basis for this view.*® It is therefore questionable whether a spouse or
near relative could, by consenting to the withholding or withdrawal of treatment, end any duty
of the doctor in that regard.

2.24  Other possible decision-makers are the Public Trustee or guardians or committees
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OPTIONSFOR REFORM

1 INTRODUCTION

3.1  The magor problem with the existing law is that doctors who comply with a patient's
request to withdraw or withhold treatment may, in doing so, breach obligations imposed on
them under the civil and criminal law and the Medical Act 1894. Where patients are
incompetent to make decisions about their treatment it is not clear in most cases that any other
person may make those decisions on their behaf. Further, there is no legal authority for

individuas, in anticipation of being at some time incompetent to make decisionson their own

3)j[21 04Tc 0.2611 18 TD /FO 1221 1.957 Tw Tw 16dical2ent35 -18.7
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(4)
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or professiona judgment, he or she could withdraw from the case and the patient could

transfer to a doctor who would be prepared to accept and comply with the patient's decision.

3.5 In Victoria a Bill has been introduced which provides a statutory right to refuse
trestment.®> The Bill permits any patient to complete a "refusal of treatment certificate" and

provides that it is an offence for a medical practitioner, knowing that a refusal of medical
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3.8  The Victorian Bill is not confined to patients suffering from terminal conditions.
Although the Commission's terms of reference are confined to such persons, if a statutory
right to refuse treatment were introduced in this State it need not be confined to patients

suffering from atermina condition.
3. ADVANCE WRITTEN DIRECTIONS

39 A number of jurisdictions,!* including South Australia,? have provided that
individuals may make an advance written direction to the effect that they do not wish to
receive certain treatment if they become terminaly ill. In South Australia a person of sound
mind above the age of 18 years who desires not to be subjected to extraordinary measures in
the event of suffering from a terminal illness may make a direction in a prescribed form.™

This form provides, in part, that:

"I ... am of sound mind and a person of or above the age of eighteen years AND in
the event that | may suffer from a terminal illness within the meaning of the Natural
Death Act, 1983 AND having the desire not to be subjected to extraordinary measures,
namely medical or surgical measures that prolong life, or are intended to prolong life,
by supplanting or maintaining the operation of bodily functions that are temporarily or
permanently incapable of independent operation DO HEREBY make the direction that
| not be subjected to extraordinary measures."*

The direction must be witnessed by two persons.

3.10 Where a person who is suffering from aterminal iliness has made such a direction and
the medical practitioner responsible for his or her treatment has notice of the direction, the
practitioner is under a duty to act in accordance with it unless there is reasonable ground to
believe that the patient -

@ has revoked, or intended to revoke, the direction; or

1 In the United States of America at least 38 Sates and the District of Columbia have such legislation:

Society for the Right to Die, Handbook of Living Will Laws (1987) 5.

The South Australian Act and Regulations are reproduced in Appendices 111 and IV respectively.
13 Natural Death Act 1983 (SA) s4(1).

14 Natural Death Regulations 1984 Schedule.

12
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(b) was not, at the time of giving the direction capable of understanding the nature

and consequences of the direction. *

3.11 The South AustralianNatural Death Act defines a"terminal illness' as:

"...anyillness, injury or degeneration of mental or physical faculties -

@ such that death would, if extraordinary measures were not undertaken, be

imminent; and

(b) from which there is no reasonable prospect of a temporary or permanent

recovery, even if extraordinary measures were undertaken."®

"Extraordinary measures’ are:

". .. medical or surgica measures that prolong life, or are intended to prolong life, by
supplanting or maintaining the operation of bodily functions that are temporarily or
permanently incapable of independent operation."*’

Section 6(1) of the South AustralianNatural Death Act*®provides that:

"For the purposes of the law of this State, the non-application of extraordinary
measures to, or the withdrawal of extraordinary measures from, a person suffering
from aterminal illness does not constitute a cause of death.”

3.12 The approach adopted in South Australia expressly recognises individual autonomy
and gives people an opportunity to ensure that their lives come to a conclusion without being
subjected to certain treatment. Many of those who made preliminary submissions to the
Commission saw an advance written direction as one way of ensuring this, but other factors
might aso influence individuals to make such a direction. They may wish, for example, to

avoid undue family suffering or to conserve the family's financia resources.

15 Natural Death Act 1983 (SA) s4(3).

16 Id s3. Recovery inrelationto aterminal illness, "includes aremission of symptoms or effects of illness":
ibid.

T pid.

18 The purpose of this section is not clear. It could have been intended to protect those who comply with an
advance written direction but it is not confined to them and could apply to the death of any person
suffering from aterminal illness. Alternatively it could have been intended to preclude a submission by a
defendant facing a charge for murder that his or her conduct did not cause the victim's death but that it
was caused by the doctors who withheld or withdrew extraordinary measures from the victim.
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3.13  Written directions have been criticised because they commit an individual in advance
and in abstract terms to the rgjection of certain treatment. At the time of making a direction a
person cannot be expected to take into account al the factors, including personal
circumstances, which may be relevant at some future time. Another criticism is that it could
open the way to "psychological, social, family or other pressure upon sick or elderly persons

to make declarations they would not spontaneously have made."*°

4. ENDURING POWERS OF ATTORNEY

3.14 Another approach is the appointment of an agent to make decisions on behalf of a
person who is incompetent. This approach, in effect, delegates to another person any right the
patient has to make decisions as to his or her treatment. Such appointments are made by an
enduring power of attorney. This could be adopted as an alternative to or as a supplement to

the power to make an advance written direction.

3.15 A power of attorney is a document by which persons (the principal or donor) give
another person (the agent, attorney or donee) authority to act on their behalf and in their
name. The power may confer general or particular powers on the agent in respect of personal
matters as well as property matters. It therefore could be used to appoint an agent to make
decisions about the principal's medical treatment. Its use in this respect is limited because it

becomes inoperative when the principal becomes incapacitated. >

3.16 In the United States of America some states have expressy provided for the
appointment of an agent to make decisions about medical treatment on a patient's behalf if the
patient becomes incapacitated.?* Both Victoriaand South Australia®® have made provision for

enduring powers of attorney of general application.

19 Dickens 875.

20 Drew v Nunn (1879) 4 QBD 661, 666; In re Coleman; Ex parte Propsting (1929) 24 TasLR 77. Thereis
an exception in the case of a power of attorney given for valuable consideration which is expressed to be
irrevocable: Property Law Act 1969 s 86.

2L society For The Right To Die Handbook of Living Will Laws (1987) 9.

2 Instruments Act 1958 (Vic) ss 114-118 (introduced 1981); Powers of Attorney and Agency Act 1984 (SA).

Powers of attorney relating to the refusal of treatment by the agent or guardian of an incompetent patient

were dealt with expressly in ss9 and 10 of the (Vic) Medical Treatment Bill 1988.

In the United Kingdom provision has been made for the making of enduring powers of attorney in

relation to al or a specified part of the property and affairs of the principal in the case of a principal who

becomes mentally incapacitated: Enduring Powers of Attorney Act 1985 (UK). New South Wales has

23
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acted in good faith in reliance on an enduring power of attorney would not be guilty of an

offence.?®
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These costs could be substantial
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will did not reflect the patient's preference it could be honoured. In one case®® the Supreme
Court of Florida ruled that if an incompetent person had executed a living will it would be
"persuasive evidence" of the per