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CONTEXT  

This document has been prepared by the Department of Mines, Industry Regulation and Safety 
(DMIRS) to assess the potential impacts of proposed State industrial relations reforms relating to equal 



2 
 



3 





5 
 

In addition to domestic workers, the MCE Act excludes several other categories of worker from its 
definition of ‘employee’, specifically: 

�x persons paid wholly by commission or percentage reward; 

�x persons whose services are remunerated wholly at piece rates;  

�x persons with disabilities in supported employment; 

�x volunteers; and 

�x persons appointed to carry out the duties of wardens of National Trust (WA) properties.5  

Workers in the categories outlined above are thus excluded from coverage under one or both of WA’s 
key industrial relations statutes, with the effect that they have few enforceable employment rights or 
protections.  

The specific effects of these exclusions are set out in detail by category in subsequent sections of this 
report. However, it is worth highlighting here that several of the excluded groups are known to be 
particularly vulnerable to exploitation. Piece workers, for example, are often employed in the 
agricultural industries, which have been the subject of a number of recent reports highlighting poor 
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Other categories appear to have been excluded 
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o provide them with statutory protections regarding their minimum conditions of 
employment; 

o treat them consistently with employees performing identical duties who are 
employed by an external provider or agency and then contracted to the householder; 

�x ensure consistency in treatment of employees under different Western Australian statutes, 
including those covering long service leave, occupational safety and health and workers’ 
compensation;  

�x ensure consistency with all other Australian jurisdictions whereby employees engaged in 
domestic service in a private home, commission or piece rate employees, and employees in 
supported employment are covered by the FW Act and the National Employment Standards; 
and 

�x ensure that Western Australian laws are compliant with the ILO Protocol of 2014 to the Forced 
Labour Convention, 1930, and remove the last remaining impediment to Australia’s 
ratification of the Protocol.  

Necessarily, increasing employment protections for certain types of workers will result in increased 
obligations for employers of those workers, who will be required to comply with minimum 
employment standards should these changes be enacted. The following sections explore the likely 
impact of the changes on specific groups, consultation undertaken with stakeholders and possible 
means of easing any transition.  

Impact analysis by category 

The following sections explore in detail each specific change proposed to the definitions of ‘employee’ 
in the IR Act and MCE Act, the likely impacts, and the views of relevant stakeholders.   

Domestic workers  

Proposed change 

That the definitions of ‘employee’ in the IR Act and the MCE Act be amended so that domestic workers 
are no longer excluded. 

Impact summary  

The impact of implementing 



http://www.fairwork.gov.au/library/k600582_award-coverage-for-attendant-carers-employed-in-private-homes
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(a) There is no exclusion of domestic service workers from being an employee under the FW Act or, 
consequently, in any other State of Australia.  

(b) The Commonwealth has requested that Western Australia identify possible barriers to ratification 
of the ILO Protocol of 2014 to the Forced Labour Convention, 1930 and the State Government has 
identified the domestic service workers exclusion as one such barrier.  

(c) Research conducted by the ILO, referred to in the ELC [Employment Law Centre] submission, 
supports the removal of the exclusion so as to limit the prospect of forced work and slavery within 
domestic households.  

(d) It is apparent that employment relationships have changed considerably since the 1950s or even 
the 1980s when the issue was debated by the State Parliament. The exclusion no longer applies to only 
people who might be regarded as traditional domestic service workers, such as au pairs or nannies. 
There is an increased likelihood of domestic service workers including, as a category, people engaged 
in the family home in aged care or disability work.  

(e) There is no principled reason why domestic service workers ought to be excluded from having 
minimum conditions of employment cover their employment.  

(h) Whilst there are regulatory burdens to be imposed on households if there were coverage of 
domestic service workers, in the opinion of the Review this is less burdensome on the community than 
the prospect that a class of employees is not covered by the MCE Act and the IR Act, to the extent that 
it prevents Australia from becoming a signatory to an international convention of note.21  

Recommendation 42 of the Final Report was that “The Amended IR Act is not to exclude from its 
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Table A: Current entitlements for domestic workers and obligations for their employers 

 A B C 
Entitlement/Obligation Household 

employer in WA 
Non-household 
employer in WA 

Employers in any other 
Australian State or 
Territory (based on 
FW Act unless stated 
otherwise) 
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 A B C 
Entitlement/Obligation Household 

employer in WA 
Non-household 
employer in WA 

Employers in any other 
Australian State or 
Territory (based on 
FW Act unless stated 
otherwise) 
 

 
Entitlements/obligations which in WA State IR system are derived from the LSL Act  
Long service leave Yes Yes Depends on legislation in 

each State or Territory28 
Employer record keeping 
requirements 

Yes Yes Depends on legislation in 
each State or Territory 

 
Entitlements for all employees in all States, including WA State system employees, which are derived 
from the Federal FW Act29 
Unpaid parental leave Yes Yes Yes 
Notice of termination30 Yes Yes Yes 
 
Other employer obligations not derived from industrial relations legislation 
Superannuation contributions if 
employee earning over $450 per 
month 

Yes Yes Yes, based on 
Commonwealth 
Superannuation 
Guarantee 
(Administration) Act 1992 

Withholding of PAYG tax and 

https://www.fairwork.gov.au/Dictionary.aspx?TermID=2077
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For some common types of domestic work, there is not currently any WA award which would apply 
to an employee employed by a domestic employer, even if the exclusion in the IR Act was removed. 
For example, there are no WA awards which would apply to disability support workers or childcare 
workers employed by a domestic employer. However, removal of the domestic workers exclusion in 
the IR Act would mean that domestic workers employed mainly to perform cleaning duties may be 
covered by the WA Cleaners and Caretakers Award, and the wages and employment conditions 
specified in that award would apply in addition to the conditions set out in other rele(d)-04 (a)-157 -1.217 Td
[(t0.88ylpm212.7 (n)(e)-6 )9.6 ( )]-b
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Cleaners and Caretakers Award also provides for a range of allowances and loadings to be paid in 
certain circumstances.  

All domestic workers would also be entitled to other workplace entitlements specified in the MCE Act, 
depending on their particular circumstances (see column B of Table A). This may result in additional 
costs for employers who are not currently paying workers and providing entitlements in line with 
statutory minimums.  

Similarly, it not possible to reliably estimate the monetary benefits of the change for domestic 
workers. It is however likely that access to the minimum conditions of employment would represent 
a material improvement for some workers.    

Household employers of domestic workers may face additional administrative costs in ensuring that 
they comply with the requirements of both the MCE Act and IR Act. However, as these employers 
already have obligio
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could reduce the vulnerability of such workers by including them in the definition of employee in the 
IR Act.   

The Ethnic Communities Council of WA (ECCWA) also noted that people of CaLD backgrounds are 
disproportionally represented in vulnerable sections of the workforce, including among workers in 
private homes, and supported removal of the domestic workers’ exclusion.39 The Western Australian 
Council of Social Service (WACOSS) argued that the current exclusion of domestic workers is not 
desirable and leaves them at significant risk of experiencing negative and unsafe working conditions.40 

Those unions which addressed the issue in their submissions to the Review consistently supported 
the removal of the domestic workers’ exclusion.41 UnionsWA said, “Given the heightened potential 
for exploitation of these workers, who are often low paid, work in isolation and have little bargaining 
power, it is remarkable that WA has retained this exclusion for so long.”42 United Voice observed that 
Western Australian industrial legislation is unique in Australia in excluding domestic workers and 
argued that “As other jurisdictions have clearly managed to cope with the legal implications of this, 
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undertaken.  DMIRS already provides advice to the community on State industrial relations legislation 
via its Wageline telephone and website services, and it would implement a targeted campaign in the 
event of change proceeding.   

These and other options for implementing change, and means of easing the transition, are likely to be 
considered should the Taskforce proposed in Recommendation 51 of the Final Report be 
implemented.46  

Persons paid wholly by commission or percentage reward 

Proposed change 

That the definition of ‘employee’ in the MCE Act be amended so that employees paid wholly by 
commission or percentage reward are no longer excluded. 

Impact summary 

The impact of implementing the proposed change would be that employees paid wholly by 
commission or percentage reward would be entitled to the minimum conditions of employment in 
the State system. These employees are already covered by the IR Act.  

Background and current situation 

Persons paid wholly by commission or percentage reward (henceforth referred to as ‘commission-
only workers’) are currently excluded from the definition of ‘employee’ in the MCE Act.47 This means 
employees paid on this basis in the State system have no entitlement to the minimum conditions 
outlined in the MCE Act, including the minimum wage and leave entitlements.  

Commission-only workers are not, however, excluded from the definition of ‘employee’ in the IR Act. 
This means that they are covered by the unfair dismissal provisions set out in the IR Act and may 
potentially be covered by an award. If an award applies to a commission-only worker’s employment, 
they will be entitled to the conditions outlined in that award.   

Award coverage is determined largely by the scope provisions of awards themselves, which are 
typically delineated 
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Table B – Current and proposed entitlements for employees presently excluded from  
the MCE Act by the MCE Regulations 

 A B C 
Entitlement Current Proposed Current in any other 

Australian State or 
Territory (based on FW Act 
unless stated otherwise)

Enti e o3.1(-1.2 (e)4 (n)5.43(t)]TJ09 (i)-)
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https://www.fairwork.gov.au/Dictionary.aspx?TermID=2077
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impediments to the retention of performance-based pay systems [detailed further in ‘consultation’ 
section below].61  There are, however, possible mechanisms for overcoming these difficulties, 
including the creation of new State awards which facilitate commission-only payments, as has 
occurred in the national system.  

Though it is not possible to identify precisely how many workers would be affected by the proposed 
change, it can be said that it would result in an increased number of workers in the State jurisdiction 
being covered by statutory employment protections. This could lead to greater demand for the 
compliance and enforcement functions performed by the DMIRS Private Sector Labour Relations 
Division. Additional resources may be required to meet any increased public demand for DMIRS 
services.   

At the macro level, it is not possible to accurately model the potential effects of the proposed change 
on the State’s economy. There is a lack of data available regarding current employment levels of 
commission-only workers in the State jurisdiction, and in any case, there is presently no consensus 
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Background and current situation  

Persons whose services are remunerated wholly at piece rates (piece workers) are another category 
of worker that is currently excluded from the definition of ‘employee’ in the MCE Act.
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piece workers, though as stated above, CCI suggested further consultation should be undertaken with 
industry where piece rates are an essential component of operating business models. 

It appears that no issues emerged during consultation for the Review which would provide a 
compelling reason not to proceed with the change. 

As with the other elements of the proposal for reform to the definition of employee in State 
employment law, there are not a series of options available with respect to the proposal to extend 
coverage of the MCE Act to piece workers.  The choice is a binary one between removing the exclusion 
for piece workers under the MCE Act or continuing it.  

As with the other proposals, assistance would be provided to employers and employees in 
understanding and responding to the impact of this change via the DMIRS Wageline service, and via 
any strategies developed and implemented by the Taskforce proposed in Recommendation 51 of the 
Final Report.  

National Trust wardens   

Proposed change 

That the definition of ‘employee’ in the MCE Act be amended so that National Trust wardens are no 
longer excluded. 

Impact summary 

It appears unlikely that implementing the proposed change would have any material impact. 

Background and current situation  

The definition of ‘employee’ in the MCE Act currently excludes wardens appointed by the National 
Trust of Western Australia (National Trust), specifically:  

Persons appointed under section 22(1) of the National Trust of Australia (W.A.) Act 1964 to 
carry out the duties of wardens in relation to property that is managed, maintained, 
preserved, or protected, whether solely or jointly, by the National Trust of Australia (W.A.).79 

Section 22 of the National Trust of Australia (W.A.) Act is as follows:  

Appointment of officers  

(1) The Trust may —  

(a) appoint such employees as may be necessary for the efficient carrying out of the 
functions of The Trust under this Act;  

(b) engage and remunerate for their services such professional persons or agents as 
The Trust considers may be necessary for carrying out the objects of The Trust.  

(2) Notwithstanding anything in subsection (1), to the extent that there is in the case of a 
person who is appointed under that subsection to be an employee of The Trust and who is a 
member of the Senior Executive Service within the meaning of the Public Sector Management 
Act 1984 an inconsistency between this Act and that Act that Act shall prevail. 

                                                           
79 See s 3 of the MCE Act and regulation 3 of the MCE Regulations.  
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The exclusion of National Trust wardens was included in the MCE Regulations in response to concerns 
expressed by the National Trust, which had indicated that it could not afford to pay the minimum 
wage to “a group of workers who had the task of looking after heritage buildings”.80  

The Interim Report of the Review noted that: 

The exclusion only applies to the “employees” of the National Trust. This is because the 
exclusion expressly refers to s 22(1) of the National Trust of Australia (WA) Act and that 
subsection only mentions the appointment of “employees”.  

In its submission to the Review, the National Trust provided information that there are over 300 
volunteers registered with the National Trust. Of those volunteers, nine are volunteer wardens and all 
of these volunteer wardens are at National Trust places in regional or remote areas of Western 
Australia.81  

According to the National Trust, volunteer wardens at National Trust properties “facilitate public 
access during opening hours and assist in keeping the places presentable to the public. Volunteers and 
volunteer wardens are not responsible for conducting operational maintenance and conservation 
works.”82  The National Trust provided submissions to the Review that: 

It is the National Trust's submission that it does not appoint wardens as "employees" under 
section 22(l)(a). Rather, in practice in relation to volunteer wardens, they are either volunteers 
in the traditional sense and/or they are being engaged as "agents" under section 22(l)(b) of 
the National Trust of Australia (WA) Act when performing their role of volunteer warden. 

The Final Report of the Review states that it is clear that the wardens’ exclusion applies to employees 
and not volunteers, and states that “A volunteer would not need a specific or separate exclusion as 
they would be covered by the volunteers’ exclusion referred to earlier”, being the exclusion of 
volunteers under the MCE Regulations. 

The Final Report noted that there is no exclusion for employees of the National Trust in any other 
State of Australia, and stated that it “does not accept there is a need for a class of employees, engaged 
by the National Trust, who should be removed from the protections of the minimum conditions of 
employment in Western Australia.” It concluded, “If the people referred to in the submission from the 
National Trust are in fact and law volunteers and not employees, then the removal of the exclusion 
will have no impact upon its operations.” In DMIRS’ view the same outcome would apply if the 
wardens were in fact and law agents i.e. the removal of the exclusion would have no impact. 

The Review recommended that the National Trust wardens’ exclusion be removed, and it is proposed 
that this occur along with the removal of the other exclusions from the definition of employee under 
State employment laws.  

Impact in detail 

Legal effects 
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to entitlements under the MCE Act as set out in Table B on pages 20 and 21. Further, if they were to 
be found to be employees currently or after this proposed amendment, they 
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As the submissions of the National Trust to the Review confirm that the present exclusion of wardens 
has no meaningful purpose or effect, it is recommended that it be removed.  

 

Persons with disabilities in supported employment   

Proposed change 
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supported employment from the MCE Act is inequitable when compared with employees with a 
disability employed in open employment. 

In the national workplace relations system, persons in supported employment are entitled to the NES 
in the FW Act. This includes annual leave, personal leave and compassionate leave.  The NES does not 
include a minimum wage. However, employees who are not covered by an award or agreement are 
entitled to a minimum wage set by the Fair Work Commission. Employees with a disability which 
affects their productive capacity and who meet the impairment requirements for receipt of the 
disability support pension are entitled to a ‘special national minimum wage’ rate. This rate is 
calculated as a percentage of the national minimum wage which is linked to an assessment of the 
employee’s productive capacity conducted in accordance with the Supported Wage System.86 Many 
awards in the national system make provision for employment under the Supported Wage System, as 
do some State awards and agreements. There is also a national Supported Employment Services 
Award which provides for a number of approved wage assessment tools, in addition to the Supported 
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with a disability whose productive capacity has been assessed as being reduced by means of 
an appropriate assessment method.90  

The relevant recommendations in the Final Report were as follows:  

44. The Amended IR Act is not to exclude from its coverage persons:  

(a) Who receive a disability support pension under the Social Security Act 1991 (Cth); 
and  

(b) Whose employment is supported by “supported employment services” within the 
meaning of the Disability Services Act 1986 (Cth), being persons currently excluded 
from the definition of an employee under s 3 of the MCE Act and regulation 3 of the 
MCE Regulations.  

54. The Amended IR Act include a Part that provides for minimum conditions of employment 
for employees covered by the State system to be called the Western Australian Employment 
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It is intended that s 50A

http://wade.org.au/about-us/
http://wade.org.au/faqs/
http://forms.wairc.wa.gov.au/Agreements/Agrmnt2018/WES324.pdf
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As noted above, persons employed in supported employment who are covered by the State industrial 
relations system are also currently covered by a State award which provides for a number of minimum 
entitlements akin to those in the MCE Act. 

Costs and benefits  

If the proposed changes for workers in supported employment were implemented, 
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critical issue would be with respect to wages payable where the wage rate is proportional to the 
assessed capacity of the individual. CCI argued: 

There are significant considerations to be addressed, for example, the approved assessment 
methodology, the assessment instruments 
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Based on the analysis and consultation undertaken for the Review and for this Regulatory Impact 
Assessment process, it is apparent that removal of the present exclusions would generate clear 
benefits to the community in terms of: 

�x reducing the potential for exploitation of vulnerable workers, especially those groups known 
to face elevated risks such as migrant workers employed 
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This could comprise provision of electronic information and seminars to industry or stakeholder 
groups. 

Should the 





40 
 

In 2004, Dr Trish Todd and Dr Joan Eveline from the University of Western Australia were 
commissioned by the then Minister for Employment Protection to conduct an independent review of 
the gender pay gap in WA.  

The Report of the Review of the Gender Pay Gap in Western Australia (Todd & Eveline Review), tabled 
in Parliament in November 2004, provided 34 recommendations on strategies to address the gender 
pay gap.102  

A major theme of the Todd & Eveline Review recommendations was that both voluntary and 
regulatory strategies should be used to address the gender pay gap.  A key recommendation of the 
Todd & Eveline Review was the inclusion of an Equal Remuneration Part in the IR Act to allow the 
WAIRC to hear applications to achieve gender pay equity in awards. 

The 2019 
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Additional provisions in the IR Act concerning public sector wages  

In 2014 the IR Act was amended to include additional provisions that must be taken into consideration 
whenever the WAIRC makes a public sector determination, including adjustments to rates of pay.107  

Section 26(2A) of the IR Act provides that in making a ‘public sector decision’ the WAIRC must take 
into consideration: 

“(a) any Public Sector Wages Policy Statement that is applicable in relation to negotiations 
with the public sector entity; 

(b) 
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Equal remuneration provisions in other jurisdictions 

Under Part 2-7 of the Fair Work Act 2009 (FW Act) the Fair Work Commission (FWC) can make an equal 
remuneration order requiring certain employees to be provided equal remuneration for work of equal 
or comparable value.108 An application for an equal remuneration order can be made by an affected 
employee, a union which is entitled to represent an affected employee or the Sex Discrimination 
Commissioner.109 

The FW Act provides that the FWC may make an equal remuneration order only if it is satisfied that, 
for the employees to whom the order will apply, there is not equal remuneration for work of equal or 
comparable value.110 The FW Act also specifies that an equal remuneration order must not provide 
for a reduction in an employee's rate of remuneration.111   

In deciding whether to make an equal remuneration order, the FWC must take into account orders 
and determinations made by the FWC in annual wage reviews and the reasons for those orders and 
determinations.112  

Since 2009 there have been three equal remuneration cases completed under the FW Act provisions. 
None hav4mvela FudTw F anl-4.5 ( t) <</MCIDw F an1
-0.002 e.a7 (s)1.7 e02 e.a7(t)10.9 (o)-3.6 (r)3.2 .  
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Table C - Equal remuneration cases in Australia 2000 - 2021 

Jurisdiction Case Outcome Consent or contested 

Public Sector 
NSW  
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Proposal for change  

Term of Reference 3 for the Ministerial Review of the State Industrial Relations System (the Review) 
was to: 

“Consider the inclusion of an equal remuneration provision in the Industrial Relations Act 1979 with 
the objective of facilitating the conduct of equal remuneration cases and other initiatives in the 
Western Australian Industrial Relations Commission.” 

The Final Report of the Review proposed the following recommendations below in response to Term 
of Reference 3. 

40.  The Amended IR Act is to include an equal remuneration provision based upon the model 
in the Industrial Relations Act 2016 (Qld).  

41.  The Amended IR Act is to include a requirement that the WAIRC develop an equal 
remuneration principle to assist parties in bringing or responding to applications brought 
pursuant to the equal remuneration provision.  

The Final Report’s recommendations were informed by submissions made by stakeholders, as well as 
an examination of equal remuneration models that have been implemented in other Australian 
jurisdictions.  
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apply to all equal remuneration order applications regardless of the type of industrial instrument 
employees are being paid under.   

Objectives of the proposal  

The primary objective of the proposal is to establish a robust framework for facilitating equal 
remuneration cases in the State industrial relations jurisdiction.  

It is hoped that this will assist in correcting a market failure for select groups of workers who do not 
currently enjoy equal remuneration for work of equal or comparable value, largely due to sociological, 
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Not for Profit / Community Sector 
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United Voice submitted that from its experience as the union representing workers in a number of 
historically gender based and low paid industries, it was in a position to make a strong submission that 
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ACRONYM FULL TITLE 
Modern slavery As defined in Section 4 of the Modern Slavery Act 2018 (Cth). The 

term broadly refers to any situations of exploitation where a person 
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Appendix A – Summary of New South Wales Crown Librarians Case 

On 28 March 2002 the Full Bench of the New South Wales Industrial Relations Commission (NSW IRC) 
handed down a significant equal remuneration decision concerning librarians, library technicians and 
archivists in the public sector (the “Crown Librarians Case”).116  

The Crown Librarians Case was the first equal remuneration matter to be brought before the NSW IRC 
since it established an Equal Remuneration Principle in 2000 to guide such matters.117  

The Equal Remuneration Principle allows the NSW IRC to review awards and adjust wage rates or other 
conditions of employment on the basis that the work, skill and responsibility required or the 
conditions under which the work is performed have been undervalued on a gender basis. 

In the Crown Librarians Case the NSW IRC found that the work of librarians, library technicians and 
archivists (herein referred to collectively as “librarians”) had been undervalued on a gender basis. 
However a significant issue in this case was the fact that all parties agreed there had been historical 
undervaluation of librarians in the NSW public sector.  

In 1998 the Minister for Industrial Relations commissioned the NSW IRC to conduct a Pay Equity 
Inquiry,118 which included an examination of previous case studies that had been conducted on the 
subject.  

One of the case studies examined in the Pay Equity Inquiry was a 1996 project involving the State 
Library that was carried out by the NSW Office of the Director for Equal Opportunity in Public 
Employment. This earlier project compared the work value of librarians in the NSW public sector (a 




