Issues Paper 6.3 — Possible reforms- legislated jury
directions

In Discussion Paper volume 1 chapter 6 we discuss possible jury directions that could be
legislated for sexual offence trials. All of these are mentioned in this issues paper other than
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necessarily mean that a person is not telling the truth about an alleged sexual
offence.

Other sexual activity: One of the options for reforming the law of consent (see Discussion
Paper volume 1 Chapter 4) is for the Code to specify that a person does not consent to a
sexual activity with another person simply because they had previously consented to sexual
activity with that person or someone else; or sexual activity of that kind or any other kind.

LRCWA Project 113: Issues Paper 6.3



sole basis on which to determine consent, a judge would be expected to correct such a
submission. It may be thought that this sufficiently addresses the problem, without the need
to legislate further.

Relationship between sexual offence perpetrators and victim-survivors: Other common
misconceptions about sexual violence are that acts of sexual violence are usually committed
E\ VIUDQJHW DQG IIKDW WHD YLFILPV ZRXIG GLVFRQILQXH DQ\ UHIDILRQVKLS IKey have with the

perpetrator.

It would be possible to require judges to address these misconceptions. The amended
Victorian Jury Directions Act will require a judge, where there are good reasons to do so, to
give a direction that:

a) there are many different circumstances in which people do and do not
consent to a sexual act; and

b)  sexual acts can occur without consent between all sorts of people,
including=

i.

ii.
iii.
iv.

V.

people who know each other;

people who are married to each other;

people who are in a relationship with each other;

people who provide commercial sexual services and people for whose
arousal or gratification such services are provided;

people of the same or different sexual orientations;
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activity. The Victorian Jury Directions Act provides that the prosecution or defence may
request that the judge direct the jury that:

If it concludes that the accused knew or believed that [one of the circumstances in which
the law provides that a person does not consent] existed in relation to a person, that
knowledge or belief is enough to show that the accused did not reasonably believe that
the person was consenting to the act.

In determining whether the accused who was intoxicated had a reasonable belief at any
time=

i. If the intoxication was self-induced, regard must be had to the standard of
a reasonable person who is not intoxicated and who is otherwise in the
same circumstances as the accused at the relevant time.

ii. If the intoxication is not self-induced, regard must be had to the standard
of a reasonable person intoxicated to the same extent as the accused
and who is in the same circumstances as the accused at the relevant
time.

In determining whether the accused had a reasonable belief in consent, the jury must
consider what the community would reasonably expect of the accused in the
circumstances in forming a reasonable belief in consent.

In determining whether the accused had a reasonable belief in consent, the jury may take
into account any personal attribute, characteristic or circumstance of the accused.

A judge in Victoria must give the requested direction(s) unless there are good reasons for
not doing so. The Act provides that a good reason for not giving the last-mentioned direction
is that the personal attribute, characteristic or circumstance:

{ Did not affect, or is not likely to have affected, the accused's perception or understanding
of the objective circumstances;

{ Was something that the accused was able to control; or

{ Was a subjective value, wish or bias held by the accused, whether or not that value, wish
or bias was informed by any particular culture, religion or other influence.

The amended Victorian Jury Directions Act will also provide that, where there are good
reasons to do so, the judge must inform the jury that:

{ A belief in consent based solely on a general assumption about the circumstances in
which people consent to a sexual act (whether or not that assumption is informed by any
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Some of these directions will already be given in WA. E.g., in WA for the purpose of the
current mistake of fact defence, a reasonable person is not intoxicated. Judges are expected
to give this direction to the jury when there is evidence in a trial that the accused was
LQIR[LFDIHG ) XUWKHU LQ GHIHUPLQLQJ ZKHIKHU IKH DFFXVHGIV EHILHI ZDV UHDVRQDE( KH XU\
PD\ IDNH LQIR DFFRXQW WKH DFFXVHGV VH[ DJH DQG RIKHU SHUVRQD( DINULEXHHV

Differences in the complainant’s accounts: In WA the direction to the jury, which is given
in any trial in which it is suggested that a witness has made a prior inconsistent statement,
may include one or both of the following as is appropriate in the case:

{ Anything said by a witness out of court is not evidence in the trial that what the
witness said on the previous occasion, which is inconsistent with their testimony in court,
occurred.

f If the jury finds that, on a previous occasion, a witness said something which was
inconsistent with the evidence the witness gave in court, the jury can take the
LQFRQVIVIHQF\ LQIR DFFRXQI ZKHQ DVVHVVLQJ IKH ZUWIQHVV{ FUHGLELILI\N DQG UHILDELILIN

7KH LPSILFDILRQ KDV LQFRQVLVIHQFLHV LQ D FRP'SIDLQDQIfV DFFRXQI PDNH Lif LQKHUHQIIN IHVV
credible or UHILDE(H FRIQFLGHV ZLUIK IKH FRPPRQI\ KHIG YIHZ KDV WHDY YLFILPV ZL0 JLYH D
complete and consistent account of the offending. However, research shows that
inconsistencies or differences are common because of the way the complainant retains and
recalls memories, the context in which the disclosure is being made, or feelings of stress or
embarrassment.

It would be possible to legislate a direction that addresses this issue. E.g., NSW legislation
requires judges to tell juries, in appropriate cases, that:

a) Experience shows that:
i. People may not remember all the details of a sexual offence or may not
describe a sexual offence in the same way each time;
ii. Trauma may affect people differently, including affecting how they recall
events;
iii. Itis common for there to be differences in accounts of a sexual offence;
and
iv. Both truthful and untruthful accounts of a sexual offence may contain
differences.
b) That itis up to the jury to decide whether or not any differences in the
FRPSIDLQDQIV DFFRXQI DUH LPSRUIDQH LQ DVVHVVLIQJ IKH FRPSIDLQDQIs truthfulness
and reliability.

Complainant responses to giving evidence: Complainants can respond to giving
evidence in different ways: they may appear emotional, distressed, anxious, irritable, numb
or controlled.

The NSW Criminal Procedure Act requires judges, in appropriate cases, to direct the jury
that:

{ Trauma may affect people differently, which means that some people may show
obvious signs of emotion or distress when giving evidence in court about an alleged
sexual offence, but others may not; and

1 The presence or absence of emotion or distress does not necessarily mean that a
person is not telling the truth about an alleged sexual offence.
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A similar provision is contained in the amended Victorian Jury Directions Act. The
Queensland Taskforce also recommended that Queensland judges be permitted to direct
juries about complainant responses to giving evidence.

Unreliable witnesses: At common law, sexual offence complainants and children were
considered to be classes of withess whose evidence should be treated with caution. The
Royal Commission has recommended that legislation should provide that judges must not
direct, warn or suggest to the jury:

{ That sexual offence complainants or children as a class are unreliable witnesses;
{ ThDIl W LV \GDQJHURXV RU XQVDIH IR FRQYLFIf RQ IKH XQFRUWRERUDIHG HYLGHQFH RI D
sexual offence complainant or a child (uncorroborated evidence warning); or

T 7KDIl IKH XQFRWRERUDIHG HYLGHQFH RI D FRP SIDLQDQW RU D FKUG VKRXIG EH [VFUXILQLYHG
with JUHDV FDUHY.

The Royal Commission recommended that judges be prohibited from giving a direction or
ZDUQLQJ DERXW RU FRPPHQILQJ RQ KH UHILDELIWN RI D FKLGIV HYLGHQFH VRIHI\ RQ DFFRXQI RI KH
FKLGIV DJIH

7KH = $ JRYHUQPHQI KDV IDFFHSIHG LQ SULQFLSIH] HDFK RI these recommendations. While it
has not yet introduced a Bill to give full effect to this in principle acceptance, the common law
rules have already been abrogated to the extent that judges are no longer required to give a
warning to jurors in all cases involving sexual offence complainants. They may only give
such a warning if they are satisfied that it is justified in the circumstances. They are also
prohibited from warning the jury, or suggesting in any way, that it is unsafe to convict on the
uncorroborated evidence of a child because children are classified by the law as unreliable
witnesses. However, WA legislation is currently silent about scrutinise with care warnings.
An example of a circumstance in which a judge may choose to give a scrutinise with care
warning is where a person gives unsworn evidence. Judges are also not currently prohibited
IIRP FRPPHQILQJ RQ IIKH UHILDELWN RI D FKUGIV HYLGHQFH EDVHG VRIHI\ RQ IKH FKLGIV DJH
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The absence of injury, violence or threat?

The relevance of other sexual activities in which a person has engaged?

The assumptions that may not be drawn from the complainant’s personal

appearance or conduct?

f Therelationship between sexual offence perpetrators and people who
experience sexual violence?

1 The circumstances in which an accused’s belief in mistake should not be

considered reasonable?

Differences in the complainant’s accounts?

The ways in which complainants may respond to giving evidence?

That certain classes of withesses are less credible or require more careful

scrutiny than other complainants?

= —. _—_.

= —. _—.

If so, what should that particular direction say? In what circumstances should it be
given?

These issues are discussed in full in Discussion paper volume 1 paras 6.64
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